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CITY COUNCIL

CITYOFWICHITA
KANSAS

City Council Meeting City Council Chambers
09:00 a.m. June 7, 2016 455 North Main

OPENING OF REGULAR MEETING

-- Call to Order
-- Invocation
-- Pledge of Allegiance

-- Approve the minutes of Regular meeting on May 24, 2016 and Amended minutes of the May 17, 2016 Joint
Meeting

AWARDS AND PROCLAMATIONS

Proclamation:
National Gun Violence Awareness Day

Awards:

Distinguished Service Citation - Cindy L. Shew
WPD AAA Traffic Safety Award

Sister Cities Recognition

I. PUBLIC AGENDA

NOTICE:No action will be taken relative to items on this agenda other than referral for information. Requests to appear will be placed on a “first-
come, first-served” basis. This portion of the meeting is limited to thirty minutes and shall be subject to a limitation of five minutes for each
presentation with no extension of time permitted. No speaker shall be allowed to appear more frequently than once every fourth meeting.
Members of the public desiring to present matters to the Council on the public agenda must submit a request in writing to the office of the
city clerk prior to twelve noon on the Tuesday preceding the council meeting. Matter pertaining to personnel, litigation and violations of
laws and ordinances are excluded from the agenda. Rules of decorum as provided in this code will be observed.

1. Shirley Starr - Cleaning up Wichita.

2. Ben Lee - Guns, gangs, and violence.

3. Chris Brault - Poor police performance.

11. CONSENT AGENDA ITEMS 1 THROUGH 27

NOTICE: Items listed under the “Consent Agendas” will be enacted by one motion with no separate discussion. If discussion on an item is desired, the
item will be removed from the “Consent Agendas” and considered separately

(The Council will be considering the City Council Consent Agenda as well as the Planning, Housing, and Airport Consent
Agendas. Please see “ATTACHMENT 1 - CONSENT AGENDA ITEMS” for a listing of all Consent Agenda Items.)
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COUNCIL BUSINESS

1. UNFINISHED COUNCIL BUSINESS

None

1V. NEW COUNCIL BUSINESS

1. Authorization to Issue a Request for Qualifications for Development of the Delano Catalyst Site. (District V1)

RECOMMENDED ACTION: Authorize staff to draft and issue a Request for Qualifications (RFQ) for
development of the Delano Catalyst Site.

2. Water Treatment Plant Design-Build Agreement.

RECOMMENDED ACTION: Approve the design-build agreement and authorize the necessary signatures.

COUNCIL BUSINESS SUBMITTED BY CITY AUTHORITIES

PLANNING AGENDA

NOTICE:Public hearing on planning items is conducted by the MAPC under provisions of State law. Adopted policy is that additional hearing on
zoning applications will not be conducted by the City Council unless a statement alleging (1) unfair hearing before the MAPC, or (2) alleging
new facts or evidence has been filed with the City Clerk by 5p.m. on the Wednesday preceding this meeting. The Council will determine
from the written statement whether to return the matter to the MAPC for rehearing.

V. NON-CONSENT PLANNING AGENDA

1. ZON2016-00013 — Zone Change Request from SF-5 Single-family Residential (SF-5) to LC Limited Commercial
(LC), Generally Located Approximately 660 Feet North of West Maple Street, Along the West Side of South
Tyler Road. (District V)

RECOMMENDED ACTION: Adopt the findings of the MAPC and approve the zone change to NR
Neighborhood Residential with Protective Overlay #306, place the ordinance on
first reading and authorize the Mayor to sign the ordinance (three-fourths
majority vote required).

HOUSING AGENDA

NOTICE:The City Council is meeting as the governing body of the Housing Authority for consideration and action on the items on this Agenda,
pursuant to State law, HUD, and City ordinance. The meeting of the Authority is deemed called to order at the start of this Agenda and
adjourned at the conclusion. Carole Trapp Housing Member is also seated with the City Council.

VI. NON-CONSENT HOUSING AGENDA

None
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AIRPORT AGENDA

NOTICE: The City Council is meeting as the governing body of the Airport Authority for consideration and action on items on this Agenda,
pursuant to State law and City ordinance. The meeting of the Authority is deemed called to order at the start of this Agenda and

adjourned at the conclusion.

VII. NON-CONSENT AIRPORT AGENDA

None

COUNCIL AGENDA

Vil. COUNCIL MEMBER AGENDA

1. Approval of travel for Mayor Jeff Longwell to attend the LKM Governing Body Meeting, June 9 - 10, 2016,
Topeka, KS.

RECOMMENDED ACTION: Approve the travel.

2. Approval of travel expenditures for Mayor Jeff Longwell to attend the U.S. Conference of Mayors, June 23 - 28,
2016, Indianapolis, Indiana.

RECOMMENDED ACTION: Approve the travel expenditure.

3. Approval of travel for Vice Mayor Lavonta Williams and Council Member James Clendenin to attend the
National League of Cities Summer Leadership Meetings, June 26 - 30, 2016, Kansas City, Mo.

RECOMMENDED ACTION: Approve the travel expenditures.

IX. COUNCIL MEMBER APPOINTMENTS AND COMMENTS

1. Board Appointments.

RECOMMENDED ACTION: Approve the appointments.

Adjournment
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(ATTACHMENT 1 - CONSENT AGENDA ITEMS 1 THROUGH 27)

1. CITY COUNCIL CONSENT AGENDA ITEMS

1. Report of Board of Bids and Contracts dated June 6, 2016.

RECOMMENDED ACTION: Receive and file report; approve the contracts; and
authorize the necessary signatures.

2. Applications for Licenses to Retail Cereal Malt Beverages:

Renew 2016 (Consumption on Premises)
Debi Chun BJ’s Restaurant and Brewhouse** 7960 East Kellogg Drive
Renew 2016 (Consumption off Premises)
Kulwinder Jaswal PSJ Corporation Jaswal LLC*** 2838 West Central

Amy Thrasher Walmart #3283*** 10600 West 21st North

**General/Restaurant (need 50% or more gross revenue from sale of food)
***Retailer (Grocery stores, convenience stores, etc.)

RECOMMENDED ACTION: Approve licenses subject to staff review and approval.

3. Preliminary Estimates:
a. List of Preliminary Estimates.

RECOMMENDED ACTION: Receive and file.

4. Deeds and Easements:
a. List of Deeds and Easements.

RECOMMENDED ACTION: Accept the documents.

5. Consideration of Street Closures/Uses:
a. Community Events - Juneteenth Block Party and Park Celebration. (District 1)

RECOMMENDED ACTION: Approve the request subject to; (1) Hiring off-duty certified law enforcement
officers as required; (2) Obtaining barricades to close the streets in accordance
with requirements of Police, Fire and Public Works Department; and (3)
Securing a Certificate of Liability Insurance on file with the Community Events
Coordinator.

6. Agreements/Contracts:
a. Design Agreement for Force Main Rehabilitation Improvements. (District I11)

RECOMMENDED ACTION: Approve the agreements/contracts and authorize the necessary signatures.
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7.

10.

11.

12.

13.

14.

Design Services Agreements:
a. Supplemental Design Agreement No.1 for Sanitary Sewer Improvements to Serve Pearl Beach Addition.
(District V)

RECOMMENDED ACTION: Approve agreements/contracts, adopt the resolution and authorize the necessary
signatures.

Property Acquisitions:
a. Dedication of Land near Clifton Avenue and 55th Street South for a Re-use Water Line. (District I11)

RECOMMENDED ACTION: Approve budgets and contracts and authorize necessary signatures.

Minutes of Advisory Boards/Commissions:
Design Council, April 20, 2016

RECOMMENDED ACTION: Receive and file.

Funding and Supplemental Agreement No. 2 for Improvements to 37th Street North, Oliver to Woodlawn.
(District I)

RECOMMENDED ACTION: Approve the revised budget and Supplemental Agreement No. 2, adopt the
amending resolution, and authorize the necessary signatures.

Surplus of City-owned Properties at 1732 West 29th Street and 3010 North Amidon. (District VI)

RECOMMENDED ACTION: Declare the properties as surplus and designate them as available for sale to the
general public.

Haunted Island Attraction at Watson Park. (District 1)

RECOMMENDED ACTION: Approve the contract and authorize all signatures.

Funding for Red Bud Multi-Use Path. (District I)

RECOMMENDED ACTION: Approve the revised budget, waive City Council Policy No. 2 regarding the use
of project savings to allow transfer of funds, adopt the amending resolutions, and
authorize the necessary signatures.

Over Estimate Bid for Improvements to Pawnee Bridge at Arkansas River. (Districts 11 and 1V)

RECOMMENDED ACTION: Approve the revised estimate and acceptance of the lowest bid, waive City
Council Policy No. 2 regarding the use of project savings to allow transfer of
funds, adopt the amending resolutions, and authorize the necessary signatures.
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15.

16.

17.

18.

19.

On-Call Engineering Services Related to Small Projects.

RECOMMENDED ACTION: Approve the selection of Baughman, Ruggles & Bohm, and PEC as on- call
engineers for small projects, approve the contracts, and authorize the necessary
signatures.

Request to Extend the Letter of Intent for Industrial Revenue Bonds, Foley Industries, Inc. (District V)

RECOMMENDED ACTION: Extend the Letter of Intent for the issuance of Industrial Revenue Bonds for
Foley Industries, Inc. through December 31, 2017.

Approval of the Application for Chartered Limousine Service License - Quentin Shackelford d/b/a/ All Class
Limousine, Inc.

RECOMMENDED ACTION: Approve the license for Mr. Quentin Shackelford to operate All Class Limousine,
Inc. as a Charter Limousine Service in Wichita, Kansas.

Nuisance Abatement Assessments, Lot Clean Up.

RECOMMENDED ACTION: Approve the proposed assessments and place the ordinance on first reading.

Second Reading Ordinances: (First Read May 24, 2016)

RECOMMENDED ACTION: Adopt the Ordinances.

11. CONSENT PLANNING AGENDA ITEMS

NOTICE:Public hearing on planning items is conducted by the MAPC under provisions of State law. Adopted policy is that additional hearing on

20.

21.

zoning applications will not be conducted by the City Council unless a statement alleging (1) unfair hearing before the MAPC, or (2) alleging
new facts or evidence has been filed with the City Clerk by 5p.m. on the Wednesday preceding this meeting. The Council will determine
from the written statement whether to return the matter to the MAPC for rehearing.

*VAC2016-00008 - Request to Vacate a Platted Utility Easement on Property Located on the Northeast Corner of
South West Street and West Harry Street. (District 1V)

RECOMMENDED ACTION: Approve the Vacation Order (simple majority of four votes required) and
authorize the necessary signatures.

*VAC2016-00010 - Request to VVacate a Platted Setback on Property Generally Located East of South West
Street on the Northwest Corner of West Harry Street and South McComas Avenue. (District 1V)

RECOMMENDED ACTION: Approve the Vacation Order (simple majority of four votes required) and
authorize the necessary signatures.
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22.

23.

24.

25.

26.

27.

*VAC2016-00011 - Request to Vacate a Portion of a Platted Setback on Property Located on the Southwest
Corner of North Oliver Avenue and East 37th Street North. (District I)

RECOMMENDED ACTION: Approve the Vacation Order (simple majority of four votes required) and
authorize the necessary signatures.

*Z0ON2016-00015 — Zone Change from SF-5 Single-family Residential to LC Limited Commercial, Generally
Located North of West Maple Street on the West Side of South Seneca Street, 333 South Seneca Street.
(District 1V)

RECOMMENDED ACTION: Adopt the findings of the MAPC, approve the requested Zone Change subject to
staff recommended conditions and withhold publication of the ordinance until
conditions are met (simple majority vote).

*Z0ON2016-00016 — City Zone Change from Single-Family Residential to Two-Family Residential on Property
Generally Located on the East Side of North Arkansas Avenue and North of West 27th Street North. (District V1)

RECOMMENDED ACTION: Adopt the findings of the MAPC, approve the requested Zone Change and place
the ordinance on the first reading (simple majority vote).

*SUB2015-00021 -- Plat of Edge Water 2nd Addition Located on the West Side of North Hoover Road, South of
West 45th Street North. (District VI)

RECOMMENDED ACTION: Approve the documents and plat, authorize the necessary signatures and adopt
the Resolutions.

*SUB2016-00002 -- Plat of Fontana 5th Addition Located North of West 29th Street North, on the East Side of
North 119th Street West. (District V)

RECOMMENDED ACTION: Approve the documents and plat, authorize the necessary signatures and adopt
the Resolutions.

*SUB2016-00015 -- Plat of Sandcrest Addition Located on the Southeast Corner of West 29th Street North and
North Hoover Road. (District V)

RECOMMENDED ACTION: Approve the documents and plat, authorize the necessary signatures and adopt
the Resolutions.

11. CONSENT HOUSING AGENDA ITEMS

NOTICE:The City Council is meeting as the governing body of the Housing Authority for consideration and action on the items on this Agenda,

pursuant to State law, HUD, and City ordinance. The meeting of the Authority is deemed called to order at the start of this Agenda and
adjourned at the conclusion.

None

10
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11. CONSENT AIRPORT AGENDA ITEMS

NOTICE:The City Council is meeting as the governing body of the Airport Authority for consideration and action on items on this Agenda, pursuant
to State law and City ordinance. The meeting of the Authority is deemed called to order at the start of this Agenda and adjourned at the
conclusion.

None

11



Agenda Item No. V-1

City of Wichita
City Council Meeting

June 7, 2016
TO: Mayor and City Council
SUBJECT: Authorization to Issue a Request for Qualifications for Development of the

Delano Catalyst Site (District VI)

INITIATED BY: Office of Urban Development

AGENDA: New Business

Recommendations: Authorize staff to draft and issue a Request for Qualifications (RFQ) for
development of the Delano Catalyst Site.

Background: Over the past 20 years, the City has acquired two parcels of land located on the east and
west sides of Sycamore Street between Douglas Avenue and McLean Boulevard. One parcel was
acquired to enable the development of the Advanced Learning Library. At the conclusion of the design
phase, the Library project only required approximately half of the parcel. The second parcel, which has a
triangular shape, was acquired in 1991 by the City when Union Pacific was vacating their rail corridor.
These two adjoining parcels, totaling approximately seven acres, provide a unique opportunity for
additional development. City policy requires Council approval for staff to develop and issue an RFQ.

These two parcels, identified as Site A and B, sit within the Delano District and are mentioned by two
plans approved by the City Council. The first, the Delano Neighborhood Revitalization Plan, was
adopted in March, 2001 by the City Council and suggests that the triangular parcel, Site B, be developed
as green space and that Site A be developed for commercial use. The second plan, called Project
Downtown, was adopted by the City Council in 2010 and created a new vision for the area based on the
City’s acquisition of the library site and plans for the Advanced Learning Library. The Project Downtown
vision identifies the area as Catalyst Site C1 and calls for a mixed use development on both Site A and B
that incorporates meeting and/or gathering space.

Staff has presented the RFQ concept to the Park Board, Public Library Board of Directors, District VI
Advisory Board (DAB) and the Delano Neighborhood Association. The proposal received a mixture of
positive support for the development of the sites as well as concern from others regarding preserving
green space on Site B. The Library Board and Delano Neighborhood Association did not take specific
action. The Park Board did take action and voted 4-0 in favor of the RFQ moving forward with a request
that a public plaza/gathering space be a priority when reviewing and considering proposals. It did not
specify size and /or if the gathering space needed to be public or private. After a lengthy discussion
regarding development ideas, green space, traffic, the RFQ process and several motions, DAB VI voted
7-3 to support the Delano Plan and retain Site B as green space.

Analysis: According to the City’s Real Estate Disposition guidelines, the sale and development of the
Delano Catalyst Site is of a strategic nature and therefore falls in the Type 3 category of disposition. The
site is located near the River Vista development, on the west side of McLean Boulevard and is located
between two prominent projects that will exceed $60 million in capital investment. The objective of the
RFQ will be to select a project that will develop the property with the vision shared for both the Douglas
Corridor at the Arkansas River/Delano Neighborhood and Catalyst Site C1 in Project Downtown. The
City retains the ability to accept or reject any and all proposals that do not meet the goals and vision of the
City.

12



Delano RFQ
June 7, 2016
Page 2

The Delano Catalyst Site consists of the two parcels in the RFQ, Site A and Site B. The RFQ will solicit
interest and proposals for development of one or both sites. Priority will be given to proposals that
develop both sites, improve the Delano multi modal trail, and are immediately ready to begin
development and bring a unique mixed use development to the area.

The RFQ will include a summary of both the Delano and Downtown revitalization plans.

Financial Considerations: Any proceeds from the sale of the property will be recorded to the City’s
General Fund or as otherwise directed by the City Council.

Legal Considerations: A Request for Qualifications will be reviewed by the Law Department prior to its
issuance.

Recommendation/Action: It is recommended that the City Council authorize staff to draft and issue a
Request for Qualifications (RFQ) for development of the Delano Catalyst Site.

Attachments: None

13



Agenda Item No. V-2

City of Wichita
City Council Meeting

June 7, 2016
TO: Mayor and City Council
SUBJECT: Water Treatment Plant Design-Build Agreement (All Districts)
INITIATED BY: Department of Public Works & Utilities

AGENDA: New Business

Recommendation: Approve the design-build agreement.

Background: The Water Treatment Plant (WTP) includes two treatment facilities commonly referred to
as the Central WTP and East WTP. Both facilities are capable of treating a blend of surface water and
groundwater, but neither are configured to treat 100% groundwater. The ability to treat 100%
groundwater will be required during upcoming work on the Cheney Reservoir surface water feed line and
necessary in the event of failure on that line or an extended drought. The aging East WTP requires
replacement of deteriorated facilities. These improvements will provide the opportunity to also upgrade
to an 80 million gallons per day (MGD) facility for treatment of groundwater from the well field only.
The project will need to include replacement of the main supply line to the East WTP, which was
constructed in 1939 and has experienced several leaks just in the last few months. On January 19, 2016,
the City Council approved the design-build approach to modify the East WTP to treat 100% groundwater
and initiated $1,400,000 for the first phase of design.

A Request for Proposal (RFP) was published February 4, 2016, and proposals were received on March
10, 2016. Submittals were received from CH2M Hill, Brown and Caldwell/UCI and Burns &
McDonnell/CAS and interviews were held on March 31, 2016. The primary requirement of the RFP was
to provide design concepts to treat 100% groundwater, 100% surface water and any combination of
blends. All three of Burns & McDonnell’s proposed design concepts met the above specified criteria.
Accordingly, the Burns & McDonnell team was recommended by the committee for the project.

Additionally, Burns & McDonnell is currently under contract to design chemical feed replacements of the
lime, ferric, polymer, polyphosphate and CO, chemical feed systems. Construction of the chemical feed
systems will be integral to the scope of work to be performed with the East WTP improvements, thus is
necessary to include the construction budget with the overall project.

Analysis: The proposed initial agreement between the City and Burns & McDonnell/CAS team provides
for plans and specifications up to 30% design stage (Phase 1) of the East WTP modification project and
the submittal of a Guaranteed Maximum Price (GMP) for the Phase 2 portion of the project. Phase 2
includes completion of design services, acquisition of equipment, construction services, start-up and
commissioning of the plant improvements. The project will be brought back to the City Council at a later
date for approval of the 30% design plan concept and the GMP before proceeding with construction.

In addition, due to substantial estimated cost savings and risk reduction during construction, staff
proposes construction funding for the chemical feed work be incorporated with the East WTP design-
build improvements.

Financial Considerations: The 2015-2024 Adopted Capital Improvement Program includes $30.3
million for this project: $25 million for the East WTP; $1.8 million for the supply line; and $3.5 million
for the chemical feed system. On January 19, 2016, $1.4 million of the $25 million East WTP budget was
initiated to fund the Phase | preliminary study, concept design and development of the negotiated GMP.

14



The first phase of the contract is for $481,276. Staff will return at a later date to request approval of the
GMP and funds for completion of design and construction.

Legal Considerations: The design-build agreement has been reviewed and approved as to form by the
Law Department.

Recommendation/Action: It is recommended that the City Council approve the design-build agreement
and authorize the necessary signatures.

Attachment: Design-Build Agreement.

15



This document has important legal consequences; consultation with an attorney is encouraged with respect to its use or
modlﬁcatlon This document should be adapted to the particular circumstances of the contemplated Project and the

Controlling Law.

SUGGESTED FORM OF AGREEMENT
BETWEEN OWNER AND DESIGN/BUILDER
ON THE BASIS OF A STIPULATED PRICE

Prepared by
ENGINEERS JOINT CONTRACT DOCUMENTS COMMITTEE
and

Issued and Published Jointly by

ACEC

Avtnmian U oF Fxepainse Coursine

3 Professional Engineers f Civil E
'Professianal Engineers in Privale Practice ortm ng'mrs

2\ Natlonal Soclety of A sc ‘American Society.

PROFESSIONAL ENGINEERS IN PRIVATE PRACTICE
.a practice division of the
NATIONAL SQCIETY OF PROFESSIONAL ENGINEERS

AMERICAN COUNCIL OF ENGINEERING COMPANIES

AMERICAN SOCIETY OF CIVIL ENGINEERS

EJCDC D-520 Supgested Form of Agreement Between Owner and Design/Builder on jhe Basis of a Stipulated Price:

Copyright ©2002 National Society of ProfessiofldfbEngineers for EJCDC. All rights reserved.




This Agreement has been prepared for use with the Standard General ‘Conditions:of the Contract Between Owner-and
Desngn/Bmlder (Ne. D-700, 2002 Edmon) of the Engmcers J omt Contract Documents Commlttee Thelr provisions are
interrelated and a change in one may necessnate a change.in the other ‘The suggested language contained in the Guide to Use.
of EICDC Des1gnfBu1|d Documents (No D- 001 2002 Edmon) mc]udmg guides to preparation of the Request for- Proposal
the Proposal Form, and Supplementary | Conditions, is also carefully interrelated with the language of this Agreement. The
Guide also contains additional comments concerning-use of this. Agreement

Note-to User

Before entering into this' Agreement, it is recommended that the parties determine if applicable Laws and Regulations
prohlblt or requiire a alteratlons in the contemplated contractuat arrangements and the’ assignments of responsibilities for a
design/build pro_ject Check competltwe bidding, contractor licensing, design professional licensing, and professional
practice Laws and Regllations, among others.

©Copyright: 2002 National-Society.of Professional Engineers
1420 King Street, Alexandria; VA 22314-2794

American Council of Engineering Companies
1015.15th Street; N:W., Washingtori, DC 20005

.American Society of Civil Engineers
1801 Alexénder Bell Drive, Réston;'VA 20191-4400
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EICDC
STANDARD FORM OF AGREEMENT
BETWEEN OWNER AND DESIGN/BUILDER
ON THE BASIS OF A STIPULATED PRICE

THIS AGREEMENT is by and between'  The City of Wichita, Kansas  (Owner)

‘and  Burns & McDonnell/CAS Wichita East Plant JV (Design/Builder), Owner and

Designi/Builder, in consideration of the mutual covenants hereinafter set forth, agree as follows:

ARTICLE 1 - WORK

1.1.  Design/Builder shall complete all Work as specifiedor indicated-in the Contract Documents. The Work is generally
described as follows:

Phase | — Design and Preconstruction Services as more ful_ly-described in Exhibit E.

Upon- completion of the Phase 1 Work, Design/Builder will submit a Phase 2 Amendment to Owner for Owner’s
review and acceptance. The Phase 2' Amendment will include the Contract Price for Phase 2 Work, the date for Substantial
and Final'Complétion, the scope- for the Phase 2 Work, a-list of assumptions and clarifications, allowances and time limit
for acceptance;

If Owner accepts the Phase 2 Amendment in writing, as may be amended by Design/Builder with the written
concurrence of the Owner, the Amendment shall becomi¢ part of this Agreement.

If Owner rejects the Phase 2 Amendment, or fails to notify Design/Builder in writing on or before the date agreed to
in the Phase 2 Amendment that it accepts the Phase 2 Amendment, the Phase 2 Amendment shall be déemed withdrawn and
of no effect. In such'event, Owner and Design/Builder shall meet and confer as to how the Project will proceed, with Qwner
having the following options:

Owner may suggest modifications to.the Phase 2 Amendment, whereupon, if such modifications are accepted -in
writing by Design/Builder,.the Phase 2 Amendment shall be deemed accepted and the parties shall proceed in accordance.
with this Agreement and the Amendment; or-

Owner may terminate this Agreement for convenience in accordance with Article 14 of the Standard General
Conditions of the Contract. If Owner elects.to terminate this Agreement for convenierice, upon Ownér’s payment in full for
all Work performed under the Contract. Documents, Design/Builder: shall grant. Owner a limited license to use
Desigri/Buildér’s -work product in connection with Owner’s use .of this Project only, conditionsd:on Owner’s express.
understanding that its alteration of the work product without the involvement of Design/Builder is-at Owner’s sole risk-and
without liability or legal exposure.to Design/Builder or anyone working by or through Design/Builder, and on the Owner’s
obligation-to provide the indemnity set forth herein. The work product cannot be used for other projects without
Design/Builder’s express written consent-and appropriate compensation and agreement on terms of use and indemnity.
Owner shall defend, indemnify and hold harmless Design/Builder from and against any and all claims, damages, liabilities,
losses-and expenses, including attorneys® féés, arising out of or resulting from the use or alteration of the work product.
De51gn/Bu|lder shali not be liable for either desi) gn services, work product, or the Work that is mcomplete due'to a termination
by Owner for cause or for convenience under this- Agreement including any errors,; omissions, or défects in such designs,
work:product, or Work which Design-Builder is prevented from correcting and. comp[etmg due to any termination.

Phase 2 — Completion of Design' Services and Construction of the Work as more fully described in the Phase 2
Amendment.
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ARTICLE 2 - THE PROJECT

2.1.

The Project for which the Work under, the Contract Documents may be the whole or only'a part.is-generally described as
follows:

City of chhlta ’s Maih Water’ Treatment Plant, commonly known ‘as the East Plant; generally in
conformance with the Design/Builder’s Proposal dated March 10, 2016 and the Contract Documents
attached hereto.

ARTICLE 3 - CONTRACT TIMES

il.

3.2

a3

34

Time of the Essence

A, All time .limits for Milestones,. if amy, Substantial Completion, ‘and completion and readiness for final
payment a§ stated in the Contract Documents ‘are the essence of the Contract.

Days to Com_plete Phase 1
A. The Phase 1 Work will-be completed on or before December 14, 2016.

Days to Achieve Substantial Completion and Final Payment

A. The Phase 2. Work will be substantially completed on or before .the date set forth.in the Phase 2
Amendment and. coripleted and ready for final payment in-accordance with. _paragraph '13.8 of the
General Conditions on or before the date set forth in the Phase 2- Amendment.

Liquidated Damages

A Design/Builder and Owner recogmze that time is of the'¢ essence. of this Agreement and that-Owner will suffer
financial loss if ‘the Work i ds not completed Mlthlll the: times speclﬁed in the Phase 2-Amendment; plus:-any
extensmns theréof allowed in. aceerdance w1th paragmph 1 L 02 ef the General CDI‘IdIt]OI'IS The partles also
Work i 1s not completed on. tlme Accordmgly, mstead of o requmng any such proof Owner and De51gn/ Bmlder
agree that as liquidated damages for, delay (but not as a penalty), Demgn.’Bullder shall pay Owner,an amount to
be. negotlated and set forth in'the Phase 2 Amendment for each day that’ explres aﬂ;er the time spec1ﬁed in, Lhe
Phase 2 Amendment-for Substannal Completlon until the Work is substantlally ‘complete. AfRer Subsiantial
Completron if Demgn/Buﬂder shall neglect, refuse or fail to eornplete the remaining Work within.the time
specified in the Phase 2 Amendment for completion and readiness for: f' nal payment or.any proper extension
thereof granted by Owner, Design/Builder shall pay Owner an amount to be negotiated and' set forth in the
Phase 2 Amendment for each day that explres after the time specrﬁed in the Phase 2-Amendment.for
completlon and readiness for final payment.

ARTICLE 4 - CONTRACT PRICE

4.1,

‘Owner shall pay Design/Builder for completion of the Work in accordance, w1th the Contract’ Docurnents an amount in
current ﬁmds equal to the sum of the amounts detenmned \pursuant to paragraphs 4.1 A;4.1.B;and 4 i’c below and as set
forth in the Phase 2’ Amendment:

A. The Phase I work shall not exceed:.
Four hundred and elghg one.thousand two hundred and. seventy six dollars ($481,276.00) without the written,

authorization of the Owner.

B. Phase 2 Lump Sum amount will be set forth in an amendment to.this Agreement (Phase 2 Amendment).

EJCBC D-520 Suggested Form of Agreement Between Owner and Dalgnfﬂullder on fhe anu ofn Snpulated Price.
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4.2  The factor used to calculate the cost of fee for employees in the direct employ of Design/Builder performing Design
Professional Services in accordance with paragraph 10.1.A.1:b of the General Conditions shall be 3.6,

4.3° Owner shall pay Design/Builder for completion of the Work in accordance with the Contract Documents at the prices stated iri
Design/Builder’s Proposalattached hereto-and Phase 2 Amendment, which may be attached at a future date:

ARTICLE 5 - PAYMENT PROCEDURES

51.  Design/Builder shall submit and Owner will process Applications for Payment in accordance with Article’13 of the General
Conditions.

A. Progress Payments; Retainage. Owner shall make progress payments on account of the Contract Price on the basis of
Design/Builder's Applications for Payment which are to be submitted on or about the 21st day of each month during
performance of the Work as provided in paragraphs 5.1.A.1 and A.2 below. All such payments will be based on the
Schedule of Values establlshed in paragraph 2.6.A.3 of the General Conditions (and in the case of Unit Price Work' based
on the number of units completed)

1. Prior to Substantial Completion, progress payments will be made. in an amount equal to the percentage indicated
below, but, in each case, less the aggregate of payments prewously made -and less-such amounts as Owner
may withhold in accordance with paragraph 13.3.B of the General Conditions.

a. 95 percent of Work completed (with the balance being retainage) except that no retaimage shall be
withheld on the Phase 1 Work.

b. 100 percent (with the balance being retainage) of the cost of materials and equipmenl not incorporated
in the Work (but delivered, suitably stored and accompanied by documentation sattsfactory to Owner as
provided in paragraph 13.2.A of the General Conditions).

2. Upon Substantial Completion, Owner shall pay an amount sufﬁmen( to increase total payments to
Design/Builder to 100% 100% percent of the Contract Price less such amounts as Owner may withhold-in
accordance with paragraph 13.3.B of the General Conditions.

B. Final Payment, Upon final completion’ and acceptance of the Work in accordance with paragraph 13.8 of the
General Conditions, Owner shall pay the remainder of the Contract Price.
ARTICLE 6 - INTEREST

6.1. Nor nsed.

ARTICLE 7 - DESIGN/BUILDER'S REPRESENTATIONS
7.1. To-induce Owner to enter into this Agreement, Design/Builder makes the following representations:.

A, Design/Builder has examined and carefully studied the Contract Documents (including ‘the Addenda) listed in
paragraphs 8.1.A through E and the other related data identified in the Request for Proposals but excludmg
the documents described in paragraphs 8.1.F through G.

B. Design/Builder has visited the Site and become familiar with and is satisfied as to the general, local, and Site
conditions that may affect cost, progress, and performance of the Work.

C. Design/Builder is familiar with and is satisfied as to’ all federal,.state and local Laws. and. Regulations that may
affect cost; progress, and performance of the Work.

D. Desigr/Builder has carefully studied: (1) reports of explorations and tests of subsurface conditions (if any) at or.
contiguous to the Site and all drawings of physical conditions in or relating to existing surface or subsurface structures
at or contiguous to the Site which have been identified or made available by Owner, (2) reports and drawings of
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Hazardous Environmental Conditions (if any) at the Site which have been identified or made available by Owner.

Design/Builder is aware of the general nature of work to, be performed by Owner and others at the:Site that relates
to the Work as-indicated in the Contract Documents.

Design/Builder has correlated the_information known to DeSIgnmelder information and: observations obtained
from visits to the Site, reports and drawmgs identified in'the Contract Documents, .and all additional
examinations, investigations, explorations, tests, studies and data with the Contract Documents.

Design/Builder has given Owner written notice of “all “conflicts,. errors, ambiguities or discrepancies that
Design/Builder’ has discovered in :the Contract Documents and the written resolution thereof by Owner is
acceptable to Design/Builder.

The Contract Documents are generally sufﬂr:.lent to indicate and convey understanding of all terms :and
conditions for performance and furnishing of the Work.

ARTICLE 8 - CONTRACT DOCUMENTS

8.1, The Contract Documents consist of the following:.

A,

B.

This Agreement (pages | '8 inclusive);
Standard General Conditions of the Contract Between Owner and Design/Builder (pages 1 to 34 inclusive);
Supplementary Conditions (pages I to 9'inclusive);

Revised Non-Discrimination and Equal Employment Opportunity / Affirmative. Action Program Requirements
Statement for Contracts or Agreements {pages't to 3’ ‘inclusive);

Phase [ Preliminary Design and Pre Construction,Services Scope of Work (pages 1 te 6 inclusive);

Phase 2 Amendment;

Performance Bond (pages__to -, inclusive); (For Phase 2 Work only)
Payment Bond (pages to , inclusive); (For Phase 2 Work only)
Kansas Statutory (Public Works) Bond_______and'consisting of  pages;, (For Phase 2 Work only}

Work Description (Pages__to___ inclusive)
Basis of Design Memorandum (Pages _ to__ inclusive)
Design / Builders Price Proposat for Phase 2.Work (Pdges _ to ___inclusive).,

The following, which.may be:delivered; prepared, or. jssued after the Effective Date: of this-Agreement and are not
attached hereto:

1. Notice to Proceed;

2. All Work: Change Directives, and Change Orders amending, modifying or supplementing the Contract
Documents pursuant.to paragraph 3.4.A of the General Conditions;

3. Specifications as defined in Paragraph .1.1.A:40 of the General Conditions; and

4. Drawings as defined in Paragraph 1.1.A.18 of the General Conditions.

8.2, The documents listed in_.paragraph 8.1 above are attached to this Apreement -(’é_:xcept as expressly noted.otherwise above).
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8.3 There are no Contract Documents other than those listed above in this Article 8.

‘8.4: The Contract Documents may only be amended, modified, or.supplemented as provided in paragraph 3.4 of the General
Conditions.

ARTICLE 9 - MISCELLANEOUS

9.1. The Standard General Conditions of the Contract Between Owner and Design/Builder. are referred to herein as the
General Conditions.

0.2 ‘Terms used in this Agreement will have the meanings indicated in the General Conditions.

‘\Illl!;,
q\a‘dﬂo asgx;gnmpnt by a party hereto of any rights under or interests in the Contract Documents will be binding on another

> '5..-";35&5F‘hera%.w1thout the written consent of the party sought to be bound; and, specifically but without limitation,
sl

= § - ¥ become due and . moneys that are due may not be.assigned without such consent (except to the extent that
g ) " ;35 the effect of: ﬂms-restnctlonlmay be limited by law), and unless specifically stated to.the contrary in any written consent to
-Q \ (é]m rm assignment will release or discharge .the assignor-from any duty or responSLbillty under the Contract

’,?4.’-. Owner lgnmelder each: bmds itself, its partners, successors, assigns and legal representatives to the other party
. "ff‘ + heret: ners, -siccessors, assigns and. legal representatives in respect to all covenants, agreements -and obligations

“'f, cfﬂu d\m the Coniract Documents.

9.5. -Any provision or part of the Contract Documents held to be void or unenforceable under any Law .or __Regulatiqn.éhal]
‘be-déemed stricken,.and-all remaining provisions shall continue to be valid and binding upon Owner and Design/Builder.
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IN WITNESS WHEREOF, Owner and Design/Builder have signed this Agreement in duplicate. One counterpart each has
been delivered to Owner and Design/Builder. All portions of the Contract Documents have been signed, initialed or

identified by Owner and Design/Builder.

This Agreement will be effective on

OWNER:

City of Wichita Kansas

By:

Title:  Jeff Longwell, Mayor

Attest:

Karen Sublett, City Clerk
Address for giving notices:

Gary Janzen

455 N. Main, 7th Floor

Wichita, KS 67202

Approved as to form:

JenniferMagana, CAty Attorney
and Director of Law

(which is the Effective Date of the Agreement).

DESIGN / BUILDER

Burns & McDonnell / CAS Wichita East Plant JV, through its
authorized Agents:

‘tlllllj,

4 @@m .%,

\

Address for giving notices: A TN
9400 Ward Parkway, Kansas City, MO 64114

Kansas Engineering License: E-65

And

CAS Constructg

Michael Hafling, P.E., President

Attest; \ AM_.-- ‘ZA—A—A

Address for giving notices:
3500 SW Fairlawn Road. Topeka, KS 66614
Contractor License No.: City of Wichita, BUS200706952

CER2007-086
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Engineers Joint Documents Committee
Design and Construction Related' Documents
Instructions and License Agreement

Instructions

I. Read the License Agreement. You agree to it and are
bound. by its terms when you usé the EJCDC
document.

2. Make sure that you have the correct version for your
word processing sofiware.

How to Use:

1.. While EICDC bas. expended considerable effort to
make the software translallons exact, it can be that'a
few document controls {e.g., bold, underline) did not

can'y OVEr.

2. Similarly, .your sofiware may change the font
specification if the font is not available in your
system. It will choose a font thal is close in
appearance, In this event, the pagination may .not
match the control set.

3. If you modify the document, you must follow the
instructions in the License Agreement aboul
notification.

4. Also note the instruction in the License. Agreement
about the EJCDC copyright.

License Agreement

You should carefully read the following terms .and
conditions before using  ‘this docurnent
Commencement of use of this document indicates your
acceptance of these terms and conditions. If you-do not
agree to them, .you should promptly return the
materials to the vendor, and your money- ‘will be
refunded.

The Engineers Joint Contract ‘Documents Committee
("EJCDC“) provides EJCDC Design. and Construmon
'Related Documents and licenses théir use worldwide. You
assume’ sole responmbnhty for the. selection of SpEClﬁC
documents or portions-thereof to achieve your intended
results, and for the installation, use, and résults obtamed
from EJCDC Design and Construction Related
Docuinents.

You acknowledge that you understand that the text of the
contract documents of EICDC Bengn nnd Consimcnon
Related Documents has. trnportant Iegal consequences and
that consultation with an attorney: is*recommended. with
respect to ‘use or modification of the text. You further
acknowledge that EJCDC documents are:protected. by the
copyright laws of the United States.

You have a limited nonexclusive license to:

1. Use EJCDC Design and Construction Related
Documents on any .number of machines owned,
leased or rented by your.company or organization.

2. Use EJCDC Design and’ Construction Related
Documents in printed form~ for bona fide contract
‘documents:

3. Copy EJCDC Design’ and Construction Related
Documents into any ‘machine readable or printed
form for backup or modlﬁcatlon purposes in support
of 'your use of. EJCDC Design and Construction
‘Related Documents.

1. Repmduce and’ mclude EJCDC's copyright notice on
a.ny prmted ar. machme-readable copy, modification,
or. portion merged into another document or program.
All  proprietary rights in' 'EJCDC Design and
Constriction Related. Documents are and shall
remain the property of EJCDC,

2. Not represen.that any, of the contract documents' you
generate from EJCDC Design and Construction
Related Documents are EJCDC documents unless
(i) the document text is used without alieration or (n)
all addmons and changes. o, and dele‘uons from, the
text are clearly shown.

You :mzy not‘use, copy, modify, or transfer EJCDC
Design and Constructmn ‘Related. Documents, .or any
copy, modification or merged portion, in whole or.in
part, except as expressly provided.for in this Jicense.
Reproductmn of; EICDC Design and Construction
Related Documents in printed or- machme-readable
format for- resale or educational purposes:is expressly
prohlb:_te_d_

If you.transfer possession of any copy, modification or
merged portion of EJCDC Design' and Construction
Related Documents to another party, your license is
automatically terminated. o

Term:

‘The license is effective until -terminated. You may

terminate it atrany-time by destmymg EJCDC Design.

.and Construction Related ‘Documents altogerher with
-all “copies, modifications and merged portions in ‘any’

form. It will:also terminate upon conditions set forth
elsewhere in this Agreement or-if you fail to comply with
any term or. condition of this Agreement, . You _agree upon
such, termination to destroy EJCDC Design and

'Constructlon Related Documents along with-all copies,
"mndl.ﬁcauons a.nd mcrged pomons in any form,

'EJCDC warrants the CDs'and diskettes on which EJCDC

Design and ‘Construction Related Documents is
furnished ‘to be free from' defects in materials and
workmanship .under normal use for’a period of ninety
(90) days from the date of delwery to you as evidenced by

‘& copy.of your receipt.



There is mo other warranty of any Kkind, either
expressed or jimplied, including, but not limited to the
‘implied warranties of- merchantablhty and fitness for a
particular purpose. Some states do not allow the
exclusion of implied warranties, so the above exclusion
may not apply €o.you. This warranty gives you specific
legal rights and.you may also.have other rights which
‘vary [rom state to state.

EJCDC does not warrant-that the. functions contained .in
EJCDC Design and Construction Related Docutments
will meet your requirements or that the operation of
EJCDC Design and Consfruction Refated Documeiits
will be uninterrupted or. error free.

EJCDC’s éntire liability and your-exclusive. remedy shall

be:

1. the replacement of :any document not meeting
EICDC's “Limited Warranty” which.is -retummed fo
EICDC’s selling agenl with a copy of your receipt, or

2. if EICDC’s selling -agent is unable to- deliver a
replacement CD or diskette which is free of defects in
materials- and workmanship, you may terminate this
Agreement by returning EICDC Document and your
money will be refunded.

In no event will EICDC be liable to you for any damages,

including any lost; profits, lost: sawngs or other incidental
or consequential damages arising out. of the use or
inability to use EJCDC Design and Construction
Related Documents even if EICDC has been adwsed of
the possibility. of ‘such damages, or for any claim by ‘any

other party.
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Some states do not allow the limitation or exclusion of

liability for incidental or consequential damages, so the
above limitation or.exclusion may not apply to you.

You may not sublicense, assign, or transfer-this license
except as expressly provided in this. Agreement. Any

-attempt otherwise to sublicense, assign, or transfer any of
the rights, duties; or obligations hereunder is void.

This. Agreement shall be governed by the laws of the State
of Virginia. Should-you have any questions’ concerning
this A greernent youmay contact EJCDC by writing to:,

Arthur Schwartz, Esq.

General Counsel

National Society of Professional Engineers
1420 King Street

Alexandria, VA 22314

Phone: (703) 684-2845
Fax: (703)836-4875
e-mail: aschwartz@nspe.org

You: acknowledge that you have read this agreement,
understand it-and agree to be:bound by its terms and
conditions, Y0u further agree that it is the complete
and exclusive statement of the agreement between. us
which su persedm any proposal or prior agreement, oral
or written,. and any: ‘other communications between us
relating to the.subject -matter of this agreement.



This document has importanit legal consequences; consultation with an attorney is'encouraged with s respcct 10 its use or modification.
This document.should be adapted to the particular circumstances of the contemplated Project and'the Controlling Law.

Exhibit B

STANDARD GENERAL CONDITIONS OF-THE
CONTRACT BETWEEN
OWNER AND.DESIGN/BUILDER

Prepared by
ENGINEERS JOINT CONTRACT DOCUMENTS COMMITTEE
and
Issued and Published Jointly by

National Society of
JE| Protessional Engineers AscE %mm
“Professions! Engineers In Privats Practice

ACEC

AnRIZAN CHGNTIL O ENGIN LnSG CUMPAAIES

PROFESSIONAL ENGINEERS IN PRIVATE PRACTICE
_ -a practice division of the
NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS

AMERICAN COUNCIL OF ENGINEERING COMPANIES

AMERICAN SOCIETY OF CIVIL ENGINEERS

EJCDC D-700 Standard Genersal Conditions of the Contract Between Owner and Design/Builder
Copyright ©2002 Na tional Society of Profésslonal Engineers for EICDC All rights réserved.
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These General Conditions have been prepared for use with:either one of the two Agreements between Owner and Design/Builder
(Nos. D-520 and D-525, 2002 Editians) of the. Engmeers Joint Contract Documents Committee. Their provisionsare interretated
and a change in one may necessitate a chiange in the others. The: suggesred language and instructions contained 'in the Gque to
Use. of .EJICDC Demgnmeld ‘Documents (No. D- 001 2002 Edition) is also carefully interrelated with the [anguage of these
| General. Conditions. The Guide also, contains comments concerning the use of the General Conditions.

Copyright ©2002 National Society of Frofessional Engineers,
" 1420 King Street, Alexandria, VA 22314-2794

American Council of Engineering Companies
1015 I5th Street N.W., Washington, DC 20005

American Society of Civil Engineers
1801 Alexander Bell Drive, Reston, VA 20191-4400

EJCDC D-700 Standard General Conditions of the Contract Between Owner and Design/Builder
.Copyright ©200Z National Society of Professianal EI_ILeers for EJCDC. Al rights reserved.




ARTICLE 1 — DEFINITIONS AND TERMINOLOGY ...
131 Defined Terms...

1.2 Terminology....

ARTICLE 2— PRELIMI'NARY MATTERS e
2.1 Delivery of Bonds.. i - _
2.2 Commencement of Contraci TlmES Notlce to Proceed.......-............- :

2.3 Starting the Work ...
24 Before Starting the Work
2.5 Initial Conference...

2.6 Initial Acceptance of Schedules .

ARTICLE '3 — CONTRACT DOCUMENTS INTENT AMENDING REUSE

3.1 lIntent.. _—

2 Reference Standards ..........

3.3 Resolving Dlscrepanmes
3.4 Amending and Supplementmg Contract Documents

3.5 Reuse of Documents .. ;

3.6° Electronic Data...

ARTICLE 4— AVAILABILITY OF LANDS DIFFERING SITE CONDITIONS REFERENCE POINTS HAZARDOUS

ENVIRONMENTAL CONDITIONS .,
4.1 Availability of Lands...
4.2 Differing Site Conduions
4.3 Reference Points... -
4.4 Hazardois Envlronmenta'n Cond mon at Slte

ARTICLE 5 — BONDS AND INSURANCE ...

5:1 Performance, Payment and Otlier Bonds
3.2 Licensed Sureties and Insurers ...

5.3 Certificates of Insurance...

54 DemgnfBuﬂder s Liability’ lnsurance

5.5 Owner's Liability Insurance...

5.6 Property'lnsurance ..

5.7 Waiver of Rights ..
5.8 Receiptand Appheauon of Ins.uranee Pmeeeds
5.9 Acceptance of Bonds and Insurance; Option to Replace aeereerereares
5.10 Partial' Utilization, Acknowledgment ofProperty Insu:anee

ARTICLE 6 — DESIGN/BUILDER'S RESPONSIBILITIES ..
6.1 Design Professional Services ............
6.2 Supervision and Superintendence of Conslmet:on
6.3 Labar, Working Hours .
6.4  Services, Materials, and Eqmpment
6.5 Progress Schedule .............
6.6 Concerning Subcontractors, Suppllers and Others
6.7 Patent Fees and Roya]tles
6.8 Pemnts
6.9 Lawsor Regulatmns
6.10 Taxes ..
6.11 Use ofSne and Other Areas
6.12  RecOTd DIOCUMENLS 1ottt ettt e R 2 e e b R
6.13 Safely AN PrOLECTIOM «iieiiriiisi ot e e ceeieeeieeeeeeeemsmte st hreems st 41E 401 £ g o hae £ 5 e £he s Fmmes sna s he s s b mmemes £RE4 4R R e e EE e R g PR b EE A crmmnmnnn e bane e
6.14 Safety Representative ... .
6.15 Hazard Commurication Programs
6.16 Emergencies .. B OO PP PRRROS
G.17 SUbMItEAlS .....cooieiececieces s e ias e
6.18, Continuing the Work
6.19 Post-Construction Phase -
6.20 Design/Builder’s General Warranty and Guarantee
6.21 Indemnificadon ............

ARTICLE 7—OTHER CONSTRUCTION ...
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7.1 Related Work at Site ........
7.2 Coordination..
ARTICLE 8 - OWNER'S RESPONS[B ILITIES
8.1 General...
82 Insurance .
83 lellatlons an Owner s Respon51bllltles SN
8.4 Undisclosed Hazardous Environmental Condmon
8.5 Resident Project Representation ..........ccoccoviveaninnnncce v sieseses et
8.6 Owner's Consulant ..
ARTICLE 9 - CHANGES.IN THE WORK CLAIMS .....
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STANDARD GENERAL CONDITIONS OF THE
CONTRACTBETWEEN
OWNER AND DESIGN/BUILDER

ARTICLE 1 —- DEFINITIONS AND TERMINOLOGY

1.1 Defined Terms

A.  Wherever used in the Contract Documents and
printed with -initial or all capital letters, the following:terms
have the meanings, indicatéd which are applicable to both the
singular and plura) thereof:

|. Addenda — Written or graphic instruments
issued pnor to the opening of Proposals which clarify,
correct” or change the Request for ‘Proposals or the
Contract Documents.

2. Agreement — The written:instrument which is
evidence of the agreement between Owner and
Design/Builder covering the Work.

3. Application for Payment — The form which is'to
be used by Design/Biiilder in requesting progress or final
payments and which .is to be accompanied by such
supporting documentation-as is required by the Confract
Documents,

4. Asbestos — Any material that contains more: than
one percent-asbestos.and is-friable or is-releasing asbestos
fibers into the air. above current action levels, eslabllshed
by the United States’ Occupational Safety and Health
Administration,

‘5. Bonds — Performarice and payment bonds and
other instruments of security.

6. Change Order — A written order which is
signed by Design/Builder and Owner which authorizes an
addi ition, deletion or revision in the Work, or an adjustment
in the Contract Price or the. Conl;ract Times, issued on,or
after the Effective Date of the Agreement.

7..' Claim — A demand or assertion” by Owner or
Deﬂgm’Bullder seekmg an adjustment of. Contract Price or
Contract Times, or both, or. other relief with respect to the
terms of the:Contract. A- demand for. money, or services by
a third party is not a claim.

8. Conceptual Doctments — The drawings and

specifications and/or “other graphlc or writlen:materials,
criteria and .information concerning. Qwner's requirements’

for the Project, such as design objectwes and consiraints,
space, capacity and performance. requirements, ﬂex:blllty
and expandability, including those items enumerated:in the

Request for Proposals which-show or describe the character
and scope of, or relate- to, the Work to be perfm‘med ar
furnished and which have been prepared by or for Owner.

9.  Consiruction — The result of performing or
furnishing of labor, the. furmshlng and incorporating of
materials and’ equ1pment into-the Work and the furnishing
of services (other than De51gn Professional Serwces) and
documents, all as required by the Contract Documents.

10. Construction Subagreement — A written
agreement between Design/Builder and a construction
Sitbcontractor for provision of Construction.

11, Contract — The entire and integrated written
agreement between Owner and Demgnmelder conceming
the Work The ConLracl supersedes prior negotlatmns
representaluons, or agreements, whether written or oral.

12. Comiract Documents — Those items so
demgnaied in the Agreement. Ounly printed of hasd copies
of the items listed in the Agreement are Contract
Documents.

13. Coniract Price — The moneys payable by
Owner to Des:gm’Bmlder for completion: of the Work in
accordance Wwith'the Contract Documents.

14.  Contract. Times — The numbers of days or the
dates stated in the Agreement to (i) achiéveSubstantiat
Compleuon, and {ii) complete the Work so-that it is ready
for final payment in accordance with" paragraph 13.08.

15. Desrgn/Bmlder — The.individual or entlty with
.whom ‘Owner has entered into.the Agreement.

16. Design Subagreement — A written agreement
berweén Design/Builder and a design professional for
provision of Design Professiondl Services.

17.  Design’Professional Services — Services related

to the preparation of Drawings, Specificalions, and other

design submiuals specified by the Contract Documents and
required to. be. performed by hcensed de51gn professionals,
as.well as other services provided, by or-for licensed design,
professionals’ durmg Blddmgr‘Negonatmg, Constructlon, ar

_Operational phases.

18. Drawings — Those porlions of the Contract

Documents prepared by or for Design/Builder and

approved by Owner consisting of. drawings, diagrams,

EJCDC D-700 Standard General Conditicns of the Confract Between Ownér and Design/Builder
Copyrght ©2002 National Sociéty of Prolessional Engineers for EJCDC All rights reserved.

1

oU



illustrations, ‘schedules and other data’ which show the.
scope, extent, and ‘character of the Work.

19.  Effective Date of the Agreement — The date
indicated in the Agreement on which:it becomes effective,
but if no such date is indicated.it means the date on which
‘the Agreement is-signed and delivered by the last of the
two parties to sign and deliver.

20. Fje.’d'Order — A written order issuved by Owner
which orders minor changes in the Work but which does
not involve a change in the Contract Price or the Contract
Times.

2l. Hazardous Environmental Condition — The
presence at the Site of Asbestos, Hazardous Waste, PCB's,
Petrolenm Products or Radioactive Materials in such
quantities or circumstances that may present a substantial
danger to persons or property exposed thereto on
connection with the Work.

22. Hmardous Waste — The term Hazardous Waste
shall have the meaning provided in Section 1004 of the
Solid Waste Disposal Act (42. USC Section 6903) -as
amended from'time to time.

23. Laws or Regulations — Any and all applicable

laws, rules, regulations, ordinances, codes, and.orders of

any and all govenmental bodies, agencies, authorities and
courts having jurisdiction.

24; Liens_— Charges, security interests or encum-
brances upon real property or personal property.

25. Milestone — A principal event. specified in the
Contract Documents relating to an  intermediate
completion date or time prior 1o Substantial Completion of
all-the Work ..

26. Notice of Award — The written notice by Owner
to the successful _proposer stating that,upoh compliance by
the successful proposer with the conditions prccedent
included therein, within the time specified, Owner will sign
and deliver the Agreément.

27. Notice to Proceed — A written notice given.by
Owner ' to. Design/Builder f'xmg the date on which the
Contract Times will commence to run and on which
Design/Builder.shall start to perform the Work.

28. Owner — The individual or entity with whom
Design/Builder has entered into the' Agreement and for
whom the Work'is to be performed.

29. Owner's Consultant — An individual or entity
with whom the Owner may contract to furnish services to
Owmer with respect to the Project and who is identified as
such'in the Supplementary Conditions.

30. Partial Utilization — Use by Owner of a
substantially ‘completed part of the Work for the purpose

for which it is intended (or a-related purpase) prior to

Substantial Complenon of all the Work;
3l. PCHBs—Palychlorinated biphenyls.

32. Petroleum — Petroleum, including crude oil or
any fraction thereof which is liquid“at standard conditions
of ‘temperature and pressure (60 degrees Fahrenheit and
14.7 pounds per square inch absolute), such as oif,
petroleum, fuel 0il, oil sludge; oil refuse, gasoline, kerosene,
and oil mixed with other nan-Hazardous Wastes and crude
oils.

33. Project — The total construction of which the
Work. to be provided under the Contract: Documents 'may
be the whale, or a-part as indicated elsewhere in the
Contract Documents,

34. Proposal - The documents submitied by
Design/Builder in response to the Request for Proposals
setting forth the design concepts, proposed prices, and other
conditions for the Work to be performed.,

35. Radioactive Material —~ Source, special nuclear,
or-byproduct material as defined by -the Atomic Energy
Act of 1954 (42 USC Section 2011 et seq) as amended
from time to time.

36. Requesi for Proposals — The document prepared
by or for Owner specifying and _descnb:_ng Ovmer's
objectives and the procedure to be followed. in preparing
and submitting a Proposal and awarding a contract.

 37. Residemi Project Represemtative — The
authorized. representative .of Owner who may be assigned
to the Site or any part thereof.

38. Schedule of Values. — A schedille prepared by
Deésign/Builder .and ‘acceptable to Owner indicating that.
portion ‘of the Contract Price to be paid for .each- major
component of the Wark.

39, Site — Lands or other areas designated in the:
Contract Documents as being - furnished -by Owner upon
which Construction is.to be petformed, including nghts-of-
way and easements for access thereto, and such other lands
furnished by Owner. which are designated for use of
Design/Builder.

40. Spec:f ications — The part of the Contract
Documents prepared by or for Design/Builder -and
approved by Owner consisting of written. technical
descriptions of materials, equipment; construction systems,
standards and workmanship as applied to. the Work and
certain administrative details applicable thefeto.
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41. Subcontractor — An. :ndwldual or entity other
than ‘a Supplier .having a direct contract with
Design/Builder. or with- -any .other Subcontractor for the
performance of a part of the: Wcrk

42, Submittal — A -written or graphlc document
prepared by ar for DeygnfBurlder which'is required by- the
Contract Documents. to be submitted ‘to -Owner. by
Design/Builder. Submittals may jiiclude Drawings,
Specifications, progress schedules, shop® drawings,
samples, cash”flow projections, and Schedules of-Values.
Submittals other than Drawings arid Specifications. are not
‘Contract Documents.

43. Subsiantial Completion — The time at which the
Work (ora specn" ed part) has progressed to the point where
it st suﬁlcwntlylccmplete in accordance with the Contract
Documents,s6‘that thé Waork (or a speCIF ed part) can be
utilized for the purposes for which' it. i§’ mtended The
terms  "substantially complete" and "substantially
completcd" as .applied to all or part of the ' Work refer to
Substantial Completion thereof.

44. Supplemeniary Conditions — The part of ‘the
Contract Documents which amends or supplements .these
General Conditions.

45. Supplier — A manufacturer, fabricator, suppller
distributor, materialman or vendor having a direct contract
with Design/Builder or. with any.Subcontractorto furnish
materials or equipment to be incorporated in'the Work by
Design/Buildér or any Subcontractor.

46. Unil Price Work — Work to- be paid for on'the
basis of unit prices.

47. Work — The entire-construction or the various

separately identifiable parts thereof requrrcd to be

performed or furnished undér the Contract. Documents.

Work includes-and is the result of perforining or fumnishing’

Design Prof.'essmnal Services and Construction required by
the Contract Documents.

48. Work Change Directive — A writien directive to

Design/Builder, issued on or.after the Eﬂ'ecuve Date of the.

Agreement and- 51gned by~ Owner ordcnng -an addition,

delétion’6r revision’in.the Work, or ‘responding to- dlﬂ'ermg-
site conditions under. which thé Work is to be performed or

to emergencies. A Work Change’ Directive will not change

the Contract Price or.the Contract Times, but is, evidence.

that ‘the parties expect that, the- change. directed. or
documented by a Work Change Directive will be
mcorpcrated in a subsequently issued Change Ordcr
following negotiations by the parties as to its effect;. if any;
on the Coniract Price or Contract Times.

1.2 Terminology

A. Intent of Certain Terms or Adj‘cctivcs:

1. The word "day" skiall constitute a-calendar day
of 24 hours measured from mldnlght ‘to the next
midnight.

2. The word “deféctive," when modifying the
word “Construction” refers to Constructlon that is
unsatlsfactcry, faulty, or defi cient in. ‘that it does not
conform to the: Contract: Documcnts or doés not meet the

srequirements of any inspection, reference standard, test

or. approva] referred to'in the Contract Documents, or has
been” damaged prior to Owner's final ‘payment (unless
responsibility for the protection thereof has been assumed

by Owner-at- Substantlal Completion) prov1ded that the

defect was not caused by Owner.

3: The-word "fum1sh, when used in connection
with ser\nces mater:al,v., or eqmpment, shall mean to

supply’ a.nd deliver:said” servlces mater:als or-equipment

to-the Site' (or some other-specified: locatlon) ready for

1ise or-installation and-in usable ‘or operable condition.

4 The word “install,” when used_in conriection with
services, materials; or equipment, shall mean’to put into

.use or place.in fi nal ‘position’ said:services, matérials or

equipment or equipment ccmplete and'ready. for intended
use:

5. The words:"perform" or “provide” when used

in connccllon w1th serwces matenals, or equlpmem, shall

equipment completc and ready for mtcnclcd use,

6. When “fumish," “install," “perform,” or
"pravide” is not used in cormectlcn with :services,
materials, or equipment in a context clearly requiring’an
obligatlon of'Desrgnmelder, 'provide” 15 implied.

7. Unless stated otherwise in the Contract
Documents, words or phrases™ which have a well-known.
technical, o1 construction industry or trade meaning are
used in; the Contract:Documents in accordance. with that
meaning.
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ARTICLE 2 - PRELIMINARY MATTERS

2.1  Delivery of Bonds

‘A, When Design/Builder delivers the executed
Apreements to Owner, Desigr/Builder shall also deliver 1o
Owner “such Bonds as Design/Builder may be required to
fumish in accordance with. paragraph 5.01.A.

2.2 Commencement of Contract Times; Notice to
Proceed

A, The Contract Times will commence to run on the
thirtieth day after the Effective-Date of the Agreement, ar,.if a
Notice to Proceed is given, on the day indicaied in the Notice
to Proceed. A Notice to Proceed may be given at any time
within thirty days after the. Effective Date of the Agreement
Unless agreed to in writing by Owner and Design/Builder, the
Contract Times will commence to run ng later -than the
ninctieth day after the-last day for receipt of the Proposal or
the thirtieth. day  after the Effective Date of:the Agreement,
whichever date is earlier..

2.3  Starting the Work -

A. Design/Builder. shall start to perform the Work on
the date. when the Contract Times commence to run. No Work
shall be done at the Site prior to the date on whiich the Contract
Times commence to run.

2.4  Before Starting the Worlk

A. Design/Builder's Review of Coniract Documenis:
Before undertaking each part of the Work, Design/Builder shall
carcfully stdy and compare those Contract Documents
prepared. by Owner and check and verify pertinent figures
therein and all app]lcab[e ﬁeld measurements. Design/Builder
.shall, promptly report in writing to Owner any conflict, error,
-ambiguity, or discrepancy which Design/Builder may discover
.and shall obtain a written interpretation or clarification from
Owner before proceeding with any Work affected - thereby;
however, Design/Builder shall not be fiable to Owner for
failure to report any conflict; efror, amb|gu1ty, or- dlscrepa.ncy
in the Contfact Documents' unless Design/Builder knew or
‘reasonably should have known thereof.

B. Preliminary Schedules: Within 10 days afier
commencement of the Contract Times (unless otherwise
spec:f'ed in_the- Contract. Documents), Design/Builder shall
submit the followmg to Owner for its timely review:

I. A preliminary progress schedule indicating the
times (numbers of days or dates) for starting and
completing the various stages of the Work, including any
Mifestones specified in the Contract Documents;

2. A preliminary schedule of Submittels which
will list each required Submittal and the times for
submitting, reviewing and processing each. Submitral;

3. A preliminary Schedule of Values for all of”
the Work which will include quantities and prices of
items which when added together equal the Contract Price
-and subdivides the Work into compohent’ parts in
sufficient detail to serve as the basis for progress
payments during performance of the Work. Such prices
will include’an appropriate amount of overhead: and profit
‘applicable to each item of Work; arid

4. A preliminary cash flow projection estimating
that portion of the Contract Price to be due during. each
month of performance.

C. Evidence of Insurance: Before any Work at the Site
is started, Demgm’Bullder and' Owner shall each deliver (o the
other, certificates of insurance as requifed by paragraph’'5.03
which Design/Builder and Owner respectively are required to
purchase:and maintain in decordance with Article 5.

2.5  .Initial Conference

.A.  Within twenty days after the Contract Times start to
run, Design/Builder will arrange a conference -attended by
Owner and Design/Builder and others as appropnate o
establish a working understanding among the- -parties as’to the
Work and 1o discuss the design concepts, schedules referred to
in paragraph '2.04.B, procedures for handling Submittals,
processing -Applications for Payment, maintaining required
records, items required pursuant to paragraph 8.01.A.6 and
other matters.

2.6  Initial Acceptance of Schedules

A. At least ten days, before submission of the first
Application for Payment (unless otherwise prowded in the
Contract Documents), DemgnmeIder will amange a
conference attended by Design/Builder; Owner and others as
appropriate to review for acceptability the schedules.submitted
in accordance with paragraph 2.04.B. Design/Builder shall
have an additional ten days to make corrections and
adjustments and to complete-and resubmit-the schedules. No
progress payment shall be made to Design/Builder until the.
acceptable schedules are submitted to Owner..

1. The progress schedule will be. acceptable to
Owner if it provides an orderly progression of the Work
to completion within any specified Milestones: and the
Contract Times. Such acceptance will not impose on
Owmer responsibility for the progress schedule, for
sequencing, scheduling or progress of the Work nor
interfere  with nor relieve Design/Builder from
Design/Builder's full responsibility therefor..

2, Design/Builder's schedule ¢f Submittals will
be acceptable to Owner if it provides a workable
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arrangement for reviewing and processing the' required
Submittals,

3. Design/Builder's Schedule of Values will be
acceptable to Qwner as to form and substance. if it
‘provides a-reasonable. allocation of the Contract Price to
component parts of the work.

ARTICLE 3 - CONTRACT DOCUMENTS:

_ INTENT,
AMENDING, REUSE

31 Intent

A. 'The Contract Documents are complementary; what
is called:for by one is as bmdmg as if called for by all.

B. It is the intent of the Contract Documents to
describe a functionally complete Project (or part thereof) to be
designed and constructed in accordance with-the Contract
Documents. Any labor, documenitation, - services, materials, or
equipment that may reasonably be inferred from'the Contract
Documents:or from prevailing custom or tradé usage as being
required to produce the intended . result will be- furnished.and
performed whether or not specifically called for at no
additional cost to Owner.

3.2 Reference Standards

A, Standards,
Regulations.

Specifications; Codes, Laws or

1. Reference to standards,  specifications,
manuals or codes of any technical society, organization
or association, or to:Laws or Regulations, whether such
reference be, specific.or by implication, shall mean' the
standard, specification, manual, code, or Laws or
Regulations in effect on the last day for receipt of
Proposals except as may be otherwise specifically stated
in the Contract Documents,

2. No provision of any sich standard,
specification, manual, code, or instruction of a Supplier
shall be effective to change the duties and:
responmblhtnes of Owner, Design/Builder, or-any of their.
suboontractors, _consulta.nls agents, orsemployces from
those set- forth in Lhe ‘Contract Documents; nor shall it be
effective to assign to Owner any duty or- authonty to
stpervise or direct’ the furnishing or performance of the
Work or any duty or authority to:underlake responsibility
inconsistent with. the provisions of the Contract
Documents,

3.3 Resolving Discrepancies

A. In 'the -event of a discreparicy 'between the

Conceptual Documénts.on:the one hand and..the”Proposal or-

Drawings 'or Specifications on the ‘other hand, the Conceptual

Documents will control except: when Owner has approved a
Submittal pursuant to-paragraph 6.17.B.

B. Except as otherwise specifically stated in the
Contract Documents, the prow5|ons ofthe Contract Documents
shall take precedence in resolving any conflict, error,
amblgunty. or .discrepancy between the prowsmns “of the
Contract Documents and:

1, The provisions of any such. standard,
speclf cation, manual, code, or instruction {whether or
not specifically mcorporated by reference in'the Contract
Documents); or

2. The prows.lons of any such Laws or
Regulations appllcable to the performance of the Work
{unless such an.interpretation of the. provisions of the
Contract: Doournems would result in violation of such
Lawor Regulahon)

34 . Amending and Supplementing Contract Documents

A. The Contract Documents -may -be amended to
provide for.additions, deletions, and revisions in the Work or
to modify the.terms and conditions thereof.ii one ‘or more.of
the following ways:

1. Owmer's approv_a]
{(pursuant to paragraph 6.17.B);

of required Submittals

2. A Work Change Directive;
3. A Change Order;
4,  AField Order,

3.5  Reuse of Documents

A. All  documents including Drawings .and
Spemﬂcatwns prepared or furnished by Design/Builder
pursuant’to this Agreement are for, DeSlgnmelders own use,
and DemgnfButlder shall retain an owuershlp and property-
interest therein whéther or not Lhe Project is completed Owner
may Tiake and retain copies. for information ‘and reference in
connection W!ﬁl the use and occupancy of the Project by
Owner and others., However, such documents.are not intended
or represented to be suitable«for reuse by Owner or others on
extensmns of the Project or on any: other project Any reuse or

purpose mteﬂded will be at Owner's sole nsk and w1th0ut
liability.or.-legal exposure to’ DeSJgnmelder and Owner shall'
indemnify and. hold ‘harmless' Design/Builder “and
Subcontractors’ from- al! claims, ' damages, losses dnd expenses
including: attorneys'.fees arising out of or resulting’ therefrom..

.Any such verification.or adaptation will entitle: Design/Builder

to further. compensatlon at rates to.be.agreed upon. by Owner
and Design/Builder.
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6 Electronic Data

A. Copies of data furnished by Owner to
Design/Builder or Design/Builder to Owner that may be relied
upon are limited 10 the printed copies (also known as hard
copies). Files in electronic media format of text, data,
graphics, or other types are furnished only for the convenience
of the receiving party. Any conclusion or information
obtained or derived from such elecironic files will be at the
user's sole risk. If there is a discrepancy between the
electronic files and the hard copies, the hard copies govern,

B. Because dala stored in electronic media format can
deteriorate or be modified inadvertently or otherwise without
authorization of Lhe data's crealtor, Lthe party receiving electronic
files agrees that it will perform acceptance tests or procedures
within 60 days, after which the receiving party shall be
deemed to have accepled the data thus transferred. Any errors
detected within the 60-day acceptance period will be corrected
by the Lransferring party.

€. When transferring documents in electronic media
format, the transferring party makes no representations as to
long term compatibility, usability, or readability of documents
resulting from the use of software application packages,
operaling systems, or computer hardware differing from those
used by the data’s creator,

ARTICLE 4 - AVAILABILITY OF LANDS;
DIFFERING SITE CONDITIONS; REFERENCE
POINTS; HAZARDOUS ENVIRONMENTAL
CONDITIONS

4.1  Availability of Lands

A. Ovmer shall furnish the Site. Owner shall notify
Design/Builder of any encumbrances or restrictions not of
general application but specifically related to use of the Site
which Design/Builder will have to comply in performing the
Wark. Unless otherwise provided in the Contract Documents,
QOwner will obtain in a timely manner'and pay for easements
for permanent structures or permanent chariges in existing
facilies. If Design/Builder and Owner are unable to agree.on
entitlement to or the amount or extent of any adjustments in
the Contract Price or the Contract Times as a result of any
delay in Owner's furnishing the Site, Design/Builder may make
a Claim therefor as.provided in Article 9,

B. Upon reasonable written request, Owner shall
furnish Design/Builder with a current siatement of record legal
tille and legal description of the lands upon which the
Construction is to be performed and Owmer's interest therein
as necessary for giving notice of or filing a mechanic's lien
against such lands in accordance with applicable Laws or
Regulations.

C. Design/Builder shall provide for all additional lands
and access thereto that- may be required for (emporary
construction facilities or storage of materials and equipment,

4.2  Differing Site Conditions

A.  Design/Builder shall promptly, and beforeé the
conditions are disturbed, give a written natice to Owner of (i)
subsurface or latent physical condilions at the Site "which differ
materially from those indicated in the Contract Documents, or
{ii} unknown physical conditions at the Site, of an unusual
nature, which differ materially from those ordinarily
encountered and generally recognized as inhering in work of the
character called for by Lthe Contract Documents.

B.  Owner will investigate the Site conditions prompUy
after receiving the notice. 'If the conditions do materially so
differ and cause an increase or decrease in (Lhe
Design/Builder's cost of, or.the time required for, performing
any part of the Work, whether or not changed as a result of the
conditions, an equitable adjustment shall be made under this
clause and the Contract Price or Times modified in writing by
Change Order in accordance with Article 9.

C. No request by Design/Builder for an equitable
adjustment under. paragraph 4.02 shail be allowed unless
Design/Builder has given the written notice required; provided
that the time prescribed in 9.03.A for giving written nolicé
may be extended by Owner.

D. The provisions of this paragraph 4.02 are .not
intended to apply to a Hazardous Environmental Condition
uncovered or revealed at the Site.

4.3 Reference Points

A. Design/Builder shall be responsible for laying out
the Work and shall protect and preserve the reference points
and property monuments established by Owner pursuant to
paragraph 8.01.A6e, and shall make no changes or
relocations without the prior written approval of Qwner.
Design/Builder shall report to Owner whenever any reference
poinl or property monument is lost or destroyed or requires
relocation because of necessary changes in grades or locations,
and shall be responsibie for the accurate replacement or
relocation of such reference points or property monuments by
professionally qualified personnel.

4.4  Hazardous Environmental Condition at Site

A. Design/Builder will not be. responsible for any
Hazardous Environmental Condition encountered al Lhe Site
which was not identified in the Contract Documents 1o be
within the scope of the Work. Design/Builder shall be
responsible for materials ereating a Hazardous Environmental
Condition created by any materials brought to the -Site by
Design/Builder, Subcontractors, Suppliers or anyone else for
whom Design/Builder is responsible.
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B. If Design/Builder encounters a - ‘Hazardous
Environmental Condition, Design/Builder shall immediately:
(i) secure=or, otherwise isolate. such condition; (ii) stop. all
Construction in connection with such condition and in -any
area affected thereby (except.in an-emergency as-required by
paragraph 6.16); ‘anid (jii) notify Owner (and thereafter confirm
such riotice in’ writing), -Owner :shall promptly determme the
necessity of retaining a qualified expert to evaluate such
condition or take corrective action, if any.

L Design/Builder shall ‘not be required to resume
Construction in ‘connection with such Hazardous
Environmental Condlt:on or in any such.affected area. until
after Owner has obtained -any required permits related. thereto
and delivered to Demgn/Bullder written notice (i) .specifying
that such condition and any- affected area is or has been
rendered safe for the resumption of Construction, or (ii)
specifying. any sp_ecml conditions under which such’

Construction ‘may be resumed safely. If Owner and
Design/Builder cannot agree as to entitlement to or the amount
of -extent of -an adjustment; if 'any, in Contract.Price or
Contract Times as.a resalt. of such-Construction stoppage or
such special conditions under which Construction is agreed to,
be resumed by D__emgm’_Bullder either party may make a Claim
thérefor.as provided in Article 9.

D. If after réceipt of such special written naotice
Design/Builder does not ‘agree to resume Construction based
on a reasonable:belief it is unsafe; or.does nol agree'to resume
such. Construction under such special conditiofs, then Qwner
may order such portion.of the Work that is related to such
'Hazardous Environmental Condition to be deleted from:the
Work. If Owner and DemgnfBuﬂder cannot- agree as 1o
entitlement to or the amount or extent of an adjustment, if any,
in Contract Price or Contract Times as a result of deletmg such
portion of the ‘Work; then either: pany may ‘make a:Claim
therefor as provided in Article 9. Ownér may have- such deleted
portion of the Work performed by Owner's own forces or others
in accordance with Article 7.

E. To the fullest .extent permitted by Laws or
Regulations, Owner shall indemnify and hold harmless
Design/Builder, Subcontractors, ‘Suppliers -and . the officers,
-directors; partners, employees, agents, ather consultants and
sitbeontractors of each’and any of:themn’ from and againsi all
‘claims, costs, [osses and damages (including’ bul not Jlimited to
all fees and charges of engineers, architects, ‘aftorneys. and
other professionals'and.all court or.arbitration.or other dispute
resolution costs) arising out of or resulting from such
Hazardous Environmental CO]‘ldltIOI'L, provided' that such

‘Hazardous Enwronmenta] Condition: (i) was not shown or

-_md:cated in the Contract Documents (o be |ncluded in the

‘scope of the Work; and (iii) was not created by, DeSIgn.’Bmlder.
or by anyone for whom' DesngnfBurlder s responsible..

Nothing in this paragraph’ 4.04:E :shall obhgate Owaer to
indemnify any individual or- entity. from and against the
consequences of that individual's or ent:ty s own negllgence

‘Owper's Congilltant and the officers; directors,

F. To the fullest extent permitted by Laws or Regulations,
Design/Builder shall indemnify and hold harmless’ Owner,
partners,
employees, agents, other consultants ‘and .subcontractors of
each and any of them from and,against. all claims, costs, losses
and damages (me]udmg but not limited to all fees:and. charges
of engineers, architects, attorneys and other professionals and
all court or arblt:mtmn or-other dispute resolutlon costs) arising
Condltlon created by DemgnfButlder or anyorIE for whom
Design/Builder is.iresponsible. Nothmg in" this paragraph
4.04:F shall obligate Design/Builder to indemnify any
individual or entity from'and against the consequences of that
individual's or entity's own negligence.

ARTICLE 5 - BONDS AND INSURANCE

5.1 Performance, Payment and Other Bonds

Al Demgn/Bull&er shall furnish performance and
payment Bonds, each’ in an amount at least equal to the
Contract Price. as ,security for the faithful performance and
payment of all DeSIgnfBLll Ider's obllgatlons o furnish, provide

+ and pay for Work and related _materiafs under the Contract

Documents: These Bonds .shall remain m effect at least until
one year after the date when. final payment becomes’ due cxcept
as provided otherwise by Laws of Regulations or by thé
Contract Documents. Design/Builder shall also furnish such
other Bonds as are required’ by the Contract Documents.

B. All Bonds shall be in the form, prescribed by the
Conlract Documents.except as prowded otherwise by Laws or
Regulauons and shall be -executed by such sureties as are
named in the current list of "Companies Holding Certificates
of Authority as Acceptable Sureties on Federal Bonds and as
Acceptablé-Reinsuring Compariies" as publlshed in Circular
570 by the Audit Staff,- Bureau of Governrient Finencial
Operations, U.S. Department of the Treasury. All ‘Bonds signed
by an agent must be accompanied:by a certified copy of”
such agent s authorlty 1o act.

GC. If the surety on any Bond fumished by
DesngnfBullder is declared a bankrupt or becomes insolvent or
its ‘right to do busmess is termmated In any state where-any-
part of thé Project- i$ located or it ceases (o meet the
requiremen(s of paragraph 5.01.B and 5.02, De51gnfBullder'
shall within, twenty days thereafter substitite another Bond
and- surety, both of which_ shall.comply-with the requirements
ofpa:agraphs 5.01.B and'5.02.

52  Licensed Sureties and Insurers

A. All Bonds and insurance: requ:red by the-Contract

.Documents to be ‘purchased and madintained by Owner or

Demgn/Bmlder shall :bé obtained from ‘surety or’ insurance
compani€s that are duly licensed or authorized in the
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jurisdiction' in which the Project is located to issue Bonds or.
insurance policies for,the limits and coverages so required.
Such surety and insurance companies shall also meet such.
additional requirements and qualifications as may be provided
in the Supplementary Conditions,

53  Certificates of Insurance

A.  Design/Builder shall deliver to Owner, with copies
to ‘each additional insured indicated in- the Supplementary
Conditions, certificates of insurance (and other evidence of
insurance requested by Owner or any other additional insured)
which Design/Builder is required to purchase and maintain.

Owner shall deliver to Dcs.lgnfBullder with copies to each.

additional insured 1nd1cal;ed in the Supplementary Conditions,
certificates of insurance {and other -evidence of* insurance
requested by Design/Builder or-any other additional insured)
which Owner is required to purchase and maintain,

54  Design/Buoilder's Liability Insurance

A. Design/Builder shall purchase and maintain ‘such
liability and other. insurance as .is- appropriate for the Work
being performed and as will prowdc protection: from ¢laims
set forth below which may arise out of or result from
Demgn{B_u:lders performance of  the Work and
Design/Builder's, other obligations under
Documents, whether. it is.to-be:performed by Design/Builder,
any Subconl.racr.or or Suppller or by anyone directly or
indirectly employed, by any of them . to perform any of the
Work, or by anyone for whose acts any of them may be liable:

I. Claims under workers' compensation,
disability benefits and other similar employee benefit acts;

2, Claims for damages because of bodily injury,
occupational sickness or disease, ar death of
Design/Builder's employees;

3., Claims for damages:because of -bodily injury,
sickness or disease, or death” of any person other than
Design/Builder's employees;

4. Claims for damages insured by. reasonably
available personal injury liability coverage which are
sustained (i) by any person as a result of an offense
directly or indirectly related to the employment of such
person by Design/Builder, or (ii) by any other person for
any other reason,

5. Claims for damages, other than to the Work
ttself, because of injury to or destruction of tangible
property wherever located, including loss of use resulting
therefrom; and i '

6. Claims for damages because of bodily injury
or death of any person or property damage arising oul of
the ownership, maintenance or use of any motor vehicle,

the Contract.

B. The policies of insurance required by paragraph
54.A shall:

l.  With respect to insurance required by
paragraphs 5.04.A.3 through 5.04,A:6 inclusive, (subject
lo any customary exclusion 'in respect of professional
Ilabihty) include as additional insureds Owner and
Owner's Consultants and any o_Lher persons or éntities
indicated in’the Supplementary Conditions, allof whom
shall be listed as additional insureds, and include
coverage for the-respective officers; directors, partners,
and employees, -agents, and other consultants and
subcontractors of each and any of all such additionat
insureds, and the insurance ‘afforded to these additional
insureds shall provide primary coverage for:dll claims
covered therehy;

2.  Include:at least the specific, overages. and be
written for not less than the limits of liability provided in
the Supplementary Conditions or required by Laws or
Regulations, whichever is greater;

3.  Include completed aperations insurance;

4. Include contractwal  liability insurance
covering Design/Builder’s indemnity obligations under
paragraphs 6.11.A.3.and 6.21,

5. Contain a-provision or endorsement thal the
coverage afforded wiil not be canceled, materially
changed- or renewal refiised ‘until at least thirty days’ prior
written notice has been given to Owner and' each other
additional insured indicated in the Supplementary
Conditions to whom a certificate of ‘insurance has ‘been
issued (and the centificates of insurance furnished by the
Design/Builder pursuant to paragraph 5.03 will so
provide);

6, Remain in effect at least until final payment
and- af all times- thereafier when Demg;n/Bu:Ider may be
correcting, removing or replacmg defective’ Construction
in accordance with paragraphs 12.06 and‘12.07; and

7., With respect 1o completed operations
insurance, and any other insurance coverage written on a
claimg-made basis, remain in effect:for at least two years
after final payment (and Design/Builder shall furnish.
Owmer and each other additional insured. indicated in the:
Supplementary Conditions to whom a certificate of
insurance has been issued evidence satisfactory to'Owner
and ‘any such ddditional insured of continuation of such
insurance at final payment and one year thercafter).

5.5  Owner's Liability Insurance
A. In addition to the insurance required to be provided

by Design/Builder under paragraph 5.04, Owner, at Owner’s
option, may purchase and maintain at Owner's expense
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Owner's wn liability insurance ‘as will protect Owner against
claims which may-arise’ from operations iinder.'the .Contract
Documents,

5.6  Property Insurance

A, Unless otherwise provided in the Supplementary
Conditions,
insurance upon’ the Constructlon at the Site in the amount of
the full replacement cost-thereof . (subject to such deductible
amounts.as may be providéd ini the. Supplemen‘rary Conditions
ar required by Laws or Regulations). This insurance will:

1. Include the interests of Owner, Owner's
Consultant, Design/Builder, Subcontractors, and any
.other  individuals or entities indicated in the

Supplementary Condmons and the ofﬁcers, directors,
partners, employees, agents, and other consultants and’

subcontractors.of each and any of them, each of whoin is

deemed © have an insurable mtercst and shall be listed

as an:insured or.additional msured

2. DBe written on a Builder’s Risk "all-risk" or

open peril or:special causes of loss po]lcy form that shall

at least include insurance for phys.lcal loss and damage 1o
the Construction, temporary bu1ldlngs falsework and all

‘materials and equipment i transit, -and shall insure

‘against at least the following.perils or causes: of loss:
fire, llghtnmg, extended coverage, )‘heﬁ, vandahsm and
malicious. imischief, earthquake, collapse, debris removal

demolition’ occasnoned by enforcement of Laws. or:

Regulations; water damage, and such other perils or

causes of loss as may be specifically required by the'

Supplementary Conditions;

3. Include expenses incurred in the repair or

replacement.of any .insured property (including but not.

limited to fees-and charges of engineers and architects);

4. Caver materials and 'equipment stored at the

Site or at'another location that was agreed t0.in writing:

by Owner.prior to being incorporated in the Construction,

provided that such.materials ‘and equipment have been
included in an Appllcatlon for’ Payment approved by

Owner;

5. Allow parial utilization. in accordance with
_paragraph 13.06;

6. Include testing and startup; and
7. Be maintained in effect until ﬂnal payment is

made unless ‘otherwise. agreed to .inswriting by Owmner
ani De51g1v‘Bu1[der with thirty : days written notice to

each-other additional insured to whoma certificate of

insurance.has been issued.

B. Owner shall purchase and maintain such boiler and’

machinery insurance or additional property insurance ‘as:may

be” required hy the 'Supplementary Conditions or Laws or
Regulations which will include the .interests of Owner,
Owner's Consultants, Demgnmeldel Subcontractors .and’ any

‘other mdlwduals or’entities indicated .in_ the Supplementary

Condltlons, each of" whom 1is deemed to.have:an insurable
interest and shall be listed as an insured or add1t1onal insured.

C. Al the:policies of-insurance (and the certificates or
other ewdence thereof) requtred ‘to be purchased -and
maintained by Owner ‘in-accordance with’ paragraph 5.06 will
contain a.provision or endorsement that theé coverage afforded

‘will riot be ¢anceled or. materially chang'ed or renewal refused

until at least 30 days’ prior written notice_has been gwen to-
Demgnf'BulIder and to each other additional ms.ured to whom a

-certificate ofiinsurance has' been 1ssued and will contain.waiver

provisions in accordance with paragraph.5.07.

D. Owner.shall not be respon5|ble far, purchasmg and
mamtammg any property‘insurance to pmtect the interests: of
Design/Builder, Subcontractors, Suppliers,- or others in the
Work to the extent of aiy deductible “amounts .that are’
identified’ in.the:Supplementary Conditions.. The:risk of.loss
within ‘such identified deductible -amount, will be borne by
Demgn/Bullder, Subcontractor or others suffermg any’ such loss
and if any of them wishes property insurance ‘coverage within
the limits of: such,amounts, each may ‘purchase and maintain
it at the purchaser's own expense.

E.. If- Design/Builder- requests in writing ‘that other

,special ‘insurance- be includéd in the property msurance

policies pro\uded under paragraph 5.06, Owner shall, if

possible, include such insurance, and the:cost thereof will be”

charged to. Demgm’Bullder ‘hy appropnate Change Order. Prior
ta commencement of the Work at"the- Site, Owner shall in
writing adwse De51gnfBu11der_ whether or not such other
insurance has been pracured by Owner.

§.7  Waiver.of Rights

A:  Owner-and Design/Builder. intend that all policies
purchased in' accordance Wwith paragraph 5.06" will protect’

‘Owner, Owner's’ Consultant,. Désign/Builder, Subcontractors,
‘Suppliers, and all other.individuals’or entities indicated in'the

Supplementa:y Condmons lo be. listed as insureds or additional
instreds (and the. officers, directors, partners, employees,
agents,;and other. consultants and subcontractors of each and.
any of them) in :such pohc:es and will provide primary

‘coverage for all losses and damages caused by the perils or

causes of, loss covered thereby All such’ pol:mes shall contain
pravisions to the effect that in'the évént of paymént of any loss
or damage'the insurers will: have no rights of recovery against

‘any ‘of the insureds or addmonal msureds thereunder "‘Owner
and . Desngnme[der waive all, nghts against- each other: and
'thenr respective. officers, dlrectors partners, employees agents,
-and other consultants and subcontractors of each and any of

them for all losses and damages -caused by;. ansmg out of or
resulting ﬁ'orn any of the pen.ls or:causes of loss covered by.
such policies arid: any other” property insurance" apphcable to

‘the Work; and, in ‘addition,
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waive all  such rights against QOwner's Consultant,

Subcontractors, Suppliers, and all other individuals or entities’

indicated in the Supplementary Canditions to be listed as
insureds or additional insureds under such policies for losses
and. damages so caused. None of the above waivers shall
extend to,the rights that any party making such waiver may
have to the proceeds of insurance held by Qwner as trustee or
otherwise payable under any policy so issued.

B. Owner waives all riglits aga'inst Design/Builder,
Subcontractors, and Suppliers and the officers, directors,
employees and agents of any of them for;

1. Loss due'to business interruption, loss. of use,
or other consequential [oss extending beyond direct
physical loss or damage to Owner's property .caused by,
arising out of or resulting from fire or other peril whether
or not insured by Ownér; and

2. Loss or damage to the completed Project or

any part théreof caused by, arising out of. or resulting’
from fire' or other insured peril or cause or loss covered.

by any property insurance .maintained on the completed
Project or part thereof by Owner during partial utilization
pursuant to paragraph 13.06, after Substantial
Completion pursvant to paragraph 13.05, or a&er final
payment pursuant to paragraph 13.08.

C. -Any insurance policy maintained by Owner
covering any loss, damage-or consequential loss referred to in
paragraph 5.07.B shall contain provisions to the effect that in
the event of' payment. of amy such loss, damage, or

consequential loss, the insurers will have no rights-of recovery

against Desngm’Bm]der Subcontractors, Owner's' Consultant,
and. the officers, directors, partners, employees, agents, and
other consultants and subcontractors of each and any of them.

5.8  Receipt and Application of Insurance Proceeds

A. -Any insuréd loss under the policies of .insdrance
required by paragraph 5.06 will be adjusted with Owner and

made payable to Owner as fiduciary for the insureds, as their-

interests may appear, subject to the requirements -of any
' applicable mortgage clause and of paragraph 5.08.B. Owner

shall deposit in-a separate account any money so.received, and,
shall distribute it in-accordance with such apreement as the'

partres in mterest may reach. If no other. _special agreementis
reached the damaged Construction shall _be repaired or

replaced, the moneys so’received applied on account thereof
and the Work and the cost thereof covered by an appropriate
Change Order.

B. Owner as ﬁductary shall have power to adjust and
settle any loss with the insurers unless-one of the-parties in
interest shall object. in writing within 15 days afier the
occurrence of loss to Owner's: exercise of this power. If such

objection be 'niade,_Oivner as fiduciary shall make settlément
with the ‘insurers in accordance with' such agreement as the

parties in interest may reach. If no such agreement among the

'part'nes in interest is reached, Owner as fiduciary shall adjust
‘and settle the loss with the insurers and, if requrred in writing

by any party in interest, Owner as fiduciary shall give bond for
the proper performance qf such duties.

5.9  Acceptance of Bonds and Insurance; Option to
Replace

A, [f either Owner or Design/Builder has any objection
to the coverage.afforded by or other provisions of the Bonds
or insurance required to be purchased and maintained by the
other party in accordance with Article 5 on the basis of their
nol complying with the Contract- Documents, the objecting
party shall so notify the other party in writing within ten days

after receipt of the certificates (or other evidence rcquested)
-required by paragraph 2 04.C. Owner and Design/Builder shall

each provide to the other such additional information in
respect of insurance provided as the other may reasonably

‘request. If either party does not purchase or maintain all of the

Bonds and insurance required of such party by the Contract
Documents, such party shall notify the:other party in writing
of such failure to purchase prior to the start of the Work, or-of
such failure to maintain prior to any change in the required
coverage. Without prejudice to any other right or remedy, the
other party may elect to obtain equivalent Bonds.or insurance
to protect such other party's interests at the expense of the
party who was supposed to provide such coverage, and a

Change Order shall be issued to adjust the Contract Price

accordingly.

5.10 Partial Utilization, Acknowledgment of Property
Insurance

A. If Owner finds it necessary to occupy or use a
portion or portions of the Work prior' to. Substantial
Completion of all the Work as pmwded in paragraph 13 06,

no such-use or occupancy shall. commence before the insurers
Iprowdmg the property insurance pursuant to paragraph 5.06

have acknowledged notice thereof and in writing effected any’
changes in coverage necessitated thereby. The -insurers
providing'the property insurance shall consent by endorsement

-on the policy or policies, but the property insurance shatl not
be canceled or permitted to lapse on account-of any such partial

use or occupancy.

ARTICLE 6 — DESIGN/BUILDER'S.
RESPONSIBILITIES

6.1  Design Professional Services

‘A.  Standard of Care. The standard of care for-Design
Professional Services performed or fumlshed under this
Agrcement will, be: the care and skill ordinarily used by
members of * the engineering profession practicing under
similar conditions at the sime time and locality.
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B.. Preliminary Design Phase. After'the Contract Times
commence to run, Design/Builder shall:

1. .Consult with Owner to understand Owner's
requirements for the Praject and review avaiiable data;

2:  Advise Owner as-to the necessity of Owner's,

'prowdmg or oblmmng from others .additional reports,
data, or services .0f the types provided in paragraph
'8.01.A.6.a-g and assist Owrer iin obtairing such teports,
data, or services;’

3. Identify and -analyze requirements’
govemmenlal authorities having jurisdiction 10 ‘approve
the portions of the Project designed or specified by
Design/Builder with wham consultation 'is to be
‘underiaken in connection with'the Project;

4, Obtajn such
related information which
performance of the Work;

additional geotechnical’
it deems necessary faor

5 On the basis of the Conceptual Documents and
Design/Builder's Proposal,

of the Project;

6. Furnish the preliminary design.documents 1o
‘and review thern with Owner within the times indicated.

'in the schedules described in paragraphs.2.06.A.1 and
2.06.A.2; and

7. Identify any variations in the preliminary:

design documenis from the Contract Documents in
accordance with 6.17.B:

C. Final Design Phase. After. written acceptance by’

Owner of the preliminary design phase documents

Design/Builder shall:

I. On the basis of the: accepted Preliminary
Design Phase documents, prepare final Drawings showing
the- scope, extent, and character of the Construction to
be performed and fumlshed by Deslgm'Bullder and
Specifications:  {which will  be prepared, where
appropriate, in general conformance. with the sixteen
division format of the
Anstitute);

2. Provide technical ecriteria, written descriptions
and design dam requlre'd for ohtalmng approvals of such
governmental authorities -as have jurisdiction Lo review

or approve the final de51g11 of the Project, and assist.

Qwrier in cansil I;at[ons with appropriate autharities;

3. Fumish the above documents, Drawings, and
Specifications to and review them with Owner.within the

of,

and’

prepare. prel iminary design,
‘documents consisting of final design cntena prEllmlrlary=
-drawings, outline speclﬁcallons and; written descriptions

Construction Specifications.

Design/Builder

‘provided in the. Contract Documents..

times' indicated in the schedules described in paragraphs
2.06.A.1:and 2.06:A.2; and

4. Tdentify any deviations from other Contract
Documents in accordance .with paragraph 6.17.B.
6.2  Supervision and Superintendence of Construction

A. Design/Builder shall supervise, inspect and ‘direct’

‘the Construction competently -and efficiently, devoting such

attention thereto and applying such skills and expertise as may
be necessary to provide the. Construction in accordance with
the Contra¢t Documents. . Desrgn!Burlder shall be solely

responsible for the means, methods, techniques, sequences and

procedures of Constructron Design/Builder shall be:

,responmble to see, that the completed Constructlon complies

accurately wrth the Contract Documents, and shall keep Owner
advised'as to. the quality and progress of, the Construchon

B. At all times durmg the progress of Construction, the
shall. assign a competent resident.
superintendent thereto, who shall not- be. teplaced without
written notice, to Owner except under ‘extraordinary
crrcumstances The superintendent will be Deswn/Burlders

-representatwe at'the Site and shall have authonty to act. on

behalf of DesrgnfBurlder All .communications :given, to or

received from the supermtendent shall ‘be binding on
_DesngnfBu:lder

6.3  Labor, Working Hours

A Desrgn/Bmlder shall prowde. competent, suitably
quallfed personnel.to perform-the Work-as required by the

-Contract Documents. Design/Builder shall at all times maintain

pood: d:smp]me and order at the Site,

B.. Except as otherwise requlred for the safety or
protection of persons ‘or the” Work. or property at the Site or

'adjacent thereto, and except as otherwisé indicated in the

Contract -Documents, all Construction at the Site shall be
performed during-regular working hours, and Design/Builder
will not permit overtime work or the performance of
Construction on Saturday, Sunday or any [egal holiday
without Owner's written consent, which will not. be
unreasonably withheld.

6.4  Services, Materials, and Equipment
A. Unless otherwise specified in .the Contract
Documents, Design/Builder shall furnish or cause ‘to .be

furnished and assume  full responmblllty for materials,
equipment, labor, transportation, construction,equipment and
machinery, tools, appliances; fuel, power, light, heat,

telephone, water, sanitary- facilities, temporary facilities, and

all other facilities and incidentals necessary for.the Work.

B. All:materials and equipment . incorporated into the
Waork shall be of good: quality“dnd new, except as’otherwise
All warranties. and
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guarantees specifically called for by the Contract Documents
shall expressly run to the benefit of Owner. If redsonably
required by Owner, Desigh/Builder shall fumish satisfactory
evidence (including reports of required tests) as to the source,
kind;- and quality of materials and equipment. All materials
and equipment shall be apphed installed, connected, erected,
used, ¢cleaned, and conditioned in accordance with instructions
of.the applicable Supplier, except as otherwise provided in the
Contract Documents,

6.5. Progress Schedule

A. Design/Builder: shall adhere. o -the progress
schedule established in accordance with paragraph 2.06.A as it
may be adjusted from time to time as provided betow:

. Design/Builder shall submit to Owner for
acceptance proposed adjustments in he progress
schedule that will not change the Contract Times (or
‘Milestones). Such-adjustments- will conform generally 10
the progress schedule then in effect.

2. Proposed adjustments.in the progress schedule
that will change the Contract Times {or Milestones) shall
be -submitted. in accordance” with the requirements of
Artiele 11.02.. Such adjustments may- only be made by a
Change Order or..

6.6  Concerning Subcontractors, Suppliers, and Others

A.  Design/Builder shall not employ any Subcontractor,
Supplier, or other individual or entity against whom Owner
may have reasonable objection. Design/Builder shall nol be
required to employ any Subcontractor, Supplier .or ‘other
individual or entity 1o fumish of perform”any of the Work
agdinst whom Design/Builder has reasonablé objection.

B. Design/Builder shall be fully responsible to Owner.
for ali acts and omissions of the: Subcontractors, Suppliers and
other individuals or entities performing or fumnishing any of
the Work just as Deswm’Bmlder is responsible for
Design/Builder's own acts and omissions. Nothing .in -the
Contract Documents shall create for the benefit:of any such
Subcontractor, Supplier, or other. individual or entity any
contractual relationship between Owner and any such
Subcontractor, Supplier, or other individual or entity, nor shall
it create any obligation on the part of Owner to pay or Io'see to
the paymeril of any moneys' due any such Subconiractor,
Supp]ler, or other individual or entity except as may otherwise
e required by Laws or Regulations.

C. Design/Builder shall be solely responsible for
scheduling and coordinating Subcontraclors, Suppliers and

other individuafs and entities performing or furnishing any of”

the Work undér a direct or indirect contract with

Design/Builder.

D. Dqs'ignfBuilder shall require all ‘Subcontraciors,
Suppliers and such other individuals and entities performing

or fumishing any of the Work to communicate with the Owner
through Design/Builder.

E. All Work perforrned for: Design/Builder by ‘a
Subcontractor or Supplier will be pursuant to an appropriate
Design Subagreement or Construction Subagreement between
Design/Builder. and the .Subcontractor or Supplier which
specifically bmds the Subcontractor or Supplier to the
applicable terms and conditions of the Contract Documents for
the benefit of Owner. Whenever any such agréement is with a
Subcantractor or Supplier ‘'who is listed as an additional
msured an the property insurance .provided in paragraph 5.06,
the apreement between the Design/Builder and the
Subcontractor or Supplier will contain provisions whereby the
Subcontractor or Supplier waives all rights against Owner,
Design/Builder, Owner's Consultant, and all other additional
insureds (and -their. officers, directors, partners, employees,
agents, and other consultants and subcontraciors of each and
any af them} for aH losses and damages caused: by any of the
perils ar causes of loss covered by such policies and any other
property insurance applicable to the Work. If the .insurers on
any such policies require separate waiver forms to be- signed
by any' Subcontractor or Supplier, Design/Builder will obtain
the same.

6.7  Patent Fees and Rayalties

A. Design/Builder shall. pay .all license fees and
royalties and assume all costs incident to the use in the
perfonmance- of the Work or the incorporation inthe Work of
any ‘invention, design, process, product or device which is the
subject of ‘patent rights or copyrights held by others. If a
particular invention,- design, process, product, or device is
specified in the Conceptual Documents.for. use in the
performance of the Construction and if to the actual knowledge
of Owner its use is subject to patent rights or copyrights calling
for the payment of any license fee or royalty to others, the
existence of such. rights shall be disclosed by Owner in the
Conceptual Documents.

B. To the fullest extent permitted by Laws or
Regulations, Design/Builder shall indemnify and hold
harmless QOwner and Owner’s Consuitarit, and the .officers,
directors, partners, employess or agents, and other consultants
of each and any of them from and against all claims, costs,
losses and damages (including but not limited to all. fees and
charges of ecngineers, architects, atorneys and other
professionals and all court or arbitration or other dispute
resolution costs) arising out of or -resulting from any

infringement of patent rights or capyrights incident to the use

in the performance of the Work or resulting from the
incorporation in the Work of any invention, design; process;
product or device not identified:in-the Conceptual Documehts.

C. To the fullest extent permitted by Laws or
Regulations, Owner shall indemnify and hold harmless
Design/Builder and its officers, directors, partners, employees
or-agents, Subcontractors and Suppliers from and against all

«claims, costs, losses and damages (including but nat limited to
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all fees and charges of .engineers, architects; attorneys and
other professionals and all-court or arbitration’or other dispute
resolution costs) arising out of or resulting from any
infringement of patent rights .ot copyrlghts incident.to the use

in the performance of the Work or resulting from the.

mcorporaﬂon in the. Work of any invention, design, process,
product or device required by the Conceptual Documents..
6.8  Permits
A. Unless otherwise provided in ‘the Confraci
Documents, Design/Builder shall. obtain and pay for all
necessary permits, licenses, and approvals of governmental
authorities having jurisdiction over the Work. Owner shall assist
Design/Builder, when ‘necessary, in obtaining such permits,
licenses and approvals. Design/Builder shall pay all
governmenta] charges: and inspection fees necessary for the
performance of the Work, which are applicable on the last day
for receipt of Proposals Des:gn/Bm]der shall pay all .charges
of utility owners-for connections to the Work, and Owner shall
pay all:charges of such utility owners for capital costs related
thereto.
6.9  Laws or Regulations
A.  Design/Builder shall givesall notices required by
and comply with all Laws or Regulations applicable to the
performance of the Work Except where otherwise_expressly
required by applicable Laws and Regulallons Owner shall not
be responsiblé for” monitoring Design/Builder’s complnance
with any Laws or Regulations.

B. If Design/Builder performs' -any Work .knowing or
having reason to kmow that it is contrary to Laws or
Regulations, Design/Builder shall bear all costs arising
therefrom.

C. Changes in Laws or. Regulations not known on the
date of receipt of Proposals having-an effect on the cost-or
time of performance may be the subject of a change in
Contract Price or Contract Times.

6,10 Taxes

A. Design/Builder shall pay all sales, consumer, use,
-and other similar taxes required to be-paid by Design/Builder
in accordance with.the Laws or, Regulalmns of the place of the
Project -which are applicable during the -performance of the
Wark.

6.11  Use of Site and Other. Areas

A. Limitation on Use of Site and Other Areas.

1. Design/Builder shall confine construction
equipment, the storage of materials. and-equipment;:and

the operations’of construction workers: o the Site and’
other areas permitted by Laws or Reguldtions; and _shall

not unreasonably éncumber the Sité ‘and other areas- with

constructiorn- eqmpment or other miaterials or equipment.
Design/Builder ‘shall. assume full. responsrblluy for any
damage to any such land or area, or to the owner or
occupant, thereof or of any adjacent land or areas,
resulting from the performance of the Work,

2, Should any claim-be made by any such owrier
or occupant ‘because of the performance of Work,
Design/Biiilder shall promptly settle with ‘such: other
party by negohatlon or otherwise resolve the claim by
arbitration’ or other dispute.resolution proceeding or at
law,

3., To the fullest extent permitted by Laws or
Regulations, Design/Builder shall indemnify and hold
harmless Owner, Owner's Consultants and anyoné
directly- or indirectly employed by any of them. from.and
_against, al_] claims, costs, losses and damages (including,
but not limited to, fees of engineers, architects, attorneys
and other professionals and court and- arb:tratlon -or other
dispute resolution ¢osts) arising out, .of or. resulting from
any cldim brought by any such owner or occupant
against Qwner, or.any other party indemnified hereunder
to the extent caused by or based upon Design/Builder's
performance of the Consiruction.

B. Removal of Debris. During the. perfonnance of the
Construction, Design/Builder shall keep the premises free from
accumulatlons of waste materials, rubbish,, and other. debns
resulting from the Constructlon Removal and disposal of such
waste materla]s, rubbish, and -other debris. shall .conform to
applicable Laws or Regulations. .

~ C. Cleaning. Prior to Suhbstantiat Completion,
Design/Builder shall. clean the Site and make it ready. for
utilization. by Owner. At completion of Construction,
De51gm‘Bu11der shall remove all tools, appliances, construction’
equipment, temporary construction and machinery,.and surplus.
materials and shall restore to original condition all property
not deswnated ‘for al teration by the Contract Documents.

D.  Loading Structures. Design/Builder shall not load’
nor permit any;part of any structure to-be-loaded in 4ny manner

_that will endanger the structure, mor shall DeS|gnfBu1lder

subjecl. éiny part. of the Constraction' or adjacent property to
stresses or préssures that will endanger it.

6.12 Record Documents

A. Design/Builder shall maintain in a 5afe place -at the
Site one record copy of all Drawmgs Spemﬁcatlons,
Addenda,. Changc Orders, Field Orders-and Work Change
Directives in good ordér and-annotated to show all changes-
made' during performance of thé Work. "These record.

-documents together with all approved Submittals will be
__gwaﬂabh; io-Owner for reference. Upon completion of the

Work, these, record documents :and Submittals, including-a

EJCDC D-700 Standard Genéral Conditions of ihe Contract Between Owner and Dcsugnmmlder
Copyright ©2002 National Society.of Professional Engineers fi for EJCDC. ‘All rights reserved.

13

47



reproducible set of record drawings, will be delivered to
Owner.

6.13. Safety and Protection

A. "Design/Builder shall be solely responsible for

initialing, mamtammg and supervising all :safety precautions

and programs. in connection with the Work, Design/Builder
shall take all necessary precautions for the: sa_fety of, and shall
provide the necessary protection to prevent damage, injury, or
loss to;

I. All persons on the Site or who may be

affected by the Work;

2. All Work and materials ‘and equipment to be

incorporated therein, whether in storage ‘on or off the.

Site; and

3. Other. property at the Site or adjacent thereto,
including trees, shrubs, lawns, walks, pavements,
roadways, structures, utilities and undergrourld facilities
not designaled for removal, relocation, or replacement in
the course of construction,

B.  Design/Builder shall comply with applicable Laws
or Regulanons relating to, the:safety of persons or property, or
to the protection of persons.or property from damage, injury,
or loss; and shall erect and maintain all necessary safeguards
for such safety and protection. Design/Builder shall notify
owners-of adj ljacent property and of underground fac ilities and
utility owners when prosecutlon of the Work may affect them,
and ‘shall .cooperate- with .them inf the protection, removal,
relocation, and replacement of their pfoperty.

C.  All damage, injury, or loss to any property referred
to in paragraph 6.13.A:2 or 6.13.A3 caused, directly -or
indirectly, in whole or in part, by Design/Builder, any
Subcontractor, Supplier, or -any other individual or. entity
directly or indirectly employed by any of them tg perform any
of the Work or-anyone for whose acts.any | of ‘them may be
liable, shall be remedied by Design/Builder.

D. Design/Builder's duties and- responsibilities for

safety and for-protection -of the construction shall continue.

until such time as*all the Work is completed and: Owner has
issued a notice to De5|gnfBu11der in'accordance. with paragraph
13.08B that -the Work is acceptable (except as’ othérwise
expressly. prowded in connection. with  Substantial
Conipletion).

6.14 Safety Representative

A.  Design/Builder shall designate a qualified and
experienced safety representative at the Site whose duties and
l‘esponSIbllltleS shall be the prevention of accidents and the
maintaining and supervising: of safety precautions and

programs:

615 Hazard Communication Programs

A.  Design/Builder shall be responsible for coordinating
any exchange of material safety: data sheets or other. hazard
communication information required to be made available 10
or exchanged between or among employers at the’ Site in
accordance with Laws or Regulations.

6.16 Emergencies

A. In emergencies affecting the safety or protection of
persons or the Work or property at the Site or adjacent thereto,
DeSLgnmelder is obligated to act fto prevent threatened
damage, injury or loss. Deygnmelder shall give Owner

prompt written notice if Design/Builder believes that ‘any

significant changes in the Work or variations -from the
Contract Documents have beencaused thereby or are required

-as a.resuft thereof. If a chanige in the Contract Documents is

required because .of the action taken by Design/Builder in.
response to such;an emergency,.a Work Change Directive or
Change Order will be issued,

6.17 Submittals

A.  Owner. will review and approve Submittals in
accordance ‘with the schedule of requ1red Submittals accepted
by Owner as required.by paragraph 2.06.A. Owner's review
and approval will be only to determine if the items covered- by
the Submittals will, after installation or incorporation in the
construction, conform to the information given in the: Contract
Documents’ and be compatible with the _design concent of the
completed. Project as a functioning whole as indicated . by the
Contract Documents. Owner's review -and approval will not
extend to means, methods, techniques, sequences, or
procedures of construction (except where a particular means,
method, technique; sequence, .or procedure of construction is
specifically and expressly called for by the Contract
Documents) or to safety precautions ‘or programs incident
thereto. The review and:-approval of a separate ‘item as' such
will not indicate approval of the assenibly in which the item
functions.

B,  Owner's review and approval of Submittals shall
not relieve Design/Builder from responsibility for. any variation
from the requlrements of the Contract Documents unless
Design/Builder has’in a separale written communication at the
timé of  submission called Owner's attention to each such
variation and: Owner has. given written approval.

C. Construction prior to Owner's review and approval
of any required Submittal will be at the sole risk of
Design/Builder.

6.18 Continuing the Work
A.  Design/Builder shall continue the Work and adhere

ta the progress schedule during all disput'es-or:disag{eeniehls
with Owner. No Work shall be delayed or postponed periding
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resalution of any disputes or dlsagrcemcnm except :as
Design/Builder and Owner may otherwise agree'in writing.

6.19 Post-Construction Phase

A.  Desigo/Buildér Shall:

. Provide. assistance in connection with the:

‘start-up,-testing, refining-and adjusting of any equipment
ar syster, '

2. Assist.Owner-in. training staff-to operate and
-maintain the Work:

3. Assist Owner in developing systems  and
procedures: for. control of (he operation ‘arid maintenance
of and record keeping for the Work.

6.20 'DesignfBui]de'r.'s' General Warranty and Guarantee

A DcSIgnfBulldcr warrants and .guarantees.to Owner.

that all Construction will be in accordance with -the Contract
Documents and will. not be defective. DcmgnfBulldcrs
warranty’ and- guarantee hereunder cxc]udcs dcfects or da.mage
caused by:

t.  Abuse, madification or improper maintenance
or operation. by persons other .than Design/Builder,

Subcontractors, or Suppliers‘or any other.individual . for.

whom Design/Builder is responsible; or
2. Normal wear and-tear under normal usage.

B. Design/Builder's obligation to perform and
complete the Work in accordance with' the Contract
Documents shall be absolute. None of he following " will
constitute an acceptance of Work that is not- in‘accordance
with the Contract Documents or a-release of Design/Builder's
obligation to perform the Work in accordance with the
-Contract Documents:

1. Observations by Owner;

2. The making of any progress or-final payment;’

3. The issuance of a cenificate of Substantial
Completion;

‘4. Use or occupancy of the Work; or any part
thereof by Owner;.:

5. Any acceptance by Owner or any failure to do
50;,

6.  Any review and approval-of a Submittal;

7. Any inspection, test or-approval by others; or

.Regulations,

8.  Any correction. of defective Construction by
Owner..

6.21 Indemnification

A, Ta the fullest extent permitted by Laws or
Design/Builder shall indemnify and hiold.
harmless Owner, Owner's Consultants, and the officers,
directors, partners, employccs -agents, other consultants and

.subcontractors of each from and agamst all claims, costs, losses,

and da.magcs (mcludmg but not limited to aI[ fees and charges

-of engineers, archltecls atlomcys and other prcfcssmnals

and all court‘or: arbm'anon or other dispute resolution"costs)

arising out of or resilting from the performance  of

Conistruction, provided that any such claim, cost, loss, or

.damage ‘is” attrlbutablc to bodily*injury, sickness, disease, or

death, or to injury to -or destruction of tangible property

(other than the Work 1tsel f, mcludmg the Joss of use rcsu[tmg

therefrom).but only to: the extent caused by.any- ncgllgcnt act
or omission of Demgn/Bulldcr, _any Subcontractor, -any
Supplier, or any individual or enlity directly or |nd1rcctly
employed by any. of them to perform or- furnish. any of the.
Work.

B. In ‘any and all claims against Owmer, Owner's.
Constiltant ‘or any of their respective' consultants, agents,
officérs, directors, partners or employees by any employee {ar
the survivor, or personal representative of.such employee).of
DcmgnfBulldcr any Subcontractor, any Supplier, any
individual or entity: du'cctly or indirectly employed by any of
them to perform any. of the Work or anyone for whoseé:-acts-
any of them may be Ilablc, the mdemmﬁcahon obll gation under
pa.ragraph 621 A sha]l ‘not be; limited in- ady way by any
limitation on the amcunt ar typc of damages; compcnsanon or
benefits payablc by .or for -Design/Builder or any such.
Subcontractor, Supplier,. or other individual or;entity under
warkers’ compensation’ acts, .disability benefit acts “or other
employee benefit acts. '

C. The indemnification obligations of Dcmgm'Bullder
under paragraph 6:21.A shall not extend to the liability'of
Owner's Ccnsullant and their officers, dlrcctors, pa:tncrs
cmployccs agcnls cthcr consultants;and Subcontracturs ansmg
out of the;| prcparatlon or a.pprcwal of maps, drawmgs, opinions,

reports, survéys, désigns, or specifications.

ARTICLE 7 — OTHER CONSTRUCTION

7.01 Related Work at Site

‘A, Owner may perform- other Work related tothe
Project "at‘the Site. by. Owner's employees, or let other- direct
contracts: thercfor, or. have: olher work pcrformed by utility
owners. If such other work is not noted in .the Contract

Documents, then:
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1. Written notice thereof will be given to.
Design/Builder prior to starting any such other work; and

2.  Design/Builder may-make-a Claim therefor as
provided in Article 9'if Design/Builder believes that.such
performance will involve additional expense to
Design/Builder or requires additional titne and the parties

.are unable to agree as to the amount ar extent thereof.

B. Design/Builder shall afford each other contractor
who is a party'to such a direct contract and each utility owner
(and. Owner, if Owner'is performing the additional work with
Owner's employees). proper and safe access to the Site and a
reasonable opportunity for the introduction and storage of
materials and equipment and the execution of such other work
and shall properly connect and coordinate the Work with theirs.
Unless otherwise provided in the Contract Documents,
Design/Builder shall-do all ¢utting, fitting, and patching of the
Work that may be required to make its ‘several parls comie
together properly and integrate. with such other work.
Design/Builder shall not endanger any work of others by
cutting, .excavating, or otherwise: aliering their work and will
only cut or alter their work with.the written consent.of Owner,
and the others whose work will be affected. The dutles and
responsibilities of Design/Builder-under this paragmph are for
the benefit of such utility owners and other contractors:to the
extent that there are comparable- provisions- for:the benefit of
Design/Builder in said diréct contracts between Owner and
such utility ownérs and other coniractors.

C. If the proper execution or results of any part.of
DesngnfEIun]ders Work depends upon work performed or
services provided by others under this Article 7,
Design/Builder shall inspect such other work and appropriate
instruments of service and promptly - report to Owner in
writing any defays, defects or deficiencies-in such other work
or services that render it unavailable or unsuitable for the proper
execulion and results of Demgnmelders Wark.
Design/Builder’s failure so to réport will' constitute an
acceptance of such other work as fit'and proper for integration
with- Design/Builder's Work except for latent or nonapparent
defects and deficiencies in such other work.

7.2 Coordination

A, If Owner intends to'contract with others for the
performance of other work on the Project at the Site, the
following will be set forth in- Supplemcntary Conditions:

I.  The individual or entity who will have
-authority and responsibility for coordination of the
activities among-the various prime contractors will be
.identified; '

2. The gpecific matters to be covered by such
authority and responsibility will be itemized; and

3. The extent of siich adthority and responsi-
-bilities will-be provided.

B. Unless otherwise provided in the Supplementary
Conditions, Owner shatl have sole authority and responsibility
in respect of such ¢oordination.

ARTICLE 8§ — OWNER'S RESPONSIBILITIES

8.1 General

A, Owner shall do the following in a timely manner so
as net to delay the services of Design/Builder:

1. Designate in writing a person to act -as
Owner's Representative with respect Lo the services to be
-rendered under this Agreement. Such person shall have
complete authority to transmit instructions, -receive
‘information, interpret and- define Owner’s policies, make
decisions® with respect.to performance of the Work, and-
shall provide such other services as may be agreed upon,

2. Provide such 'legal services as Owner may
require with- regard to legal issues pertaining to the
Project including any that may be raised by
Design/Builder;

3. If requested in writing ‘by Design/Builder;
furnish'  reasonable  evidence  satisfadtory to
Design/Builder that sufficient funds are ,available and
committed for the entire cost of the Project. Unless such
reasonable-evidence is furnished, Design/Builder is not
required to commence or contmue any Work, or may, if
such evidence is not_pre_sented within a reasonable time,
stop Work upon 15 days notice to the Owner;

4. Make payments to Des:gn!Bu:lder promptly
when they are due-as provided in- paragraph 13.03 and
'13.08;

~ 5. Fumish the Site a5 set forth in paragraph
4.01.A; ’

6. Furnish to Design/Builder, as required for
performance of Design/Builder's Services the following,
all of which DeSIgnmelder may use and rely upon in
performing services under,this Agreemenl

a. Environmental assessment and impact
statements;

b. Property, boundary, easement, right-of-
way, topographic, and.utility surveys;

c.  Property descriptions;

d. Zoning, deed, and other land use re-
strictions;
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e. Engineering surveys to. establish reference
points for demgn and constructlon which in Owners
judgment are necessary 'fo"“enable Design/Builder:to
proceed with the Work;

f. Assistance to Design/Builder in filing
documents ‘required to oblain necessary permits;
licenses, .and approvals. of. governmental authorities
havmg jurisdiction over the Project;

g. Permits, licenses, and approvals of
governinent anthorities Owner is spemﬁcally required
to obtain by the Contrict Documents; and

h.  All subsurface data at or contiguous to the
Site which Owner may have obtained.

7. Review Submlttals subject to Owner review
pursuant to paragmph 6.17. A and

8. Provide mformatlon known to or in the
possession of Owner rélating fo the presence of materials
and substances at the Site which could create a Hazardous
Environmental Condition..

82  Insurance

~A. Owner's responsibilities in respect of purchasing
and maintaining liability and property insurance-are set forth
in Article 5.

83 Limitations on Owner's Responsibilities

A. The Owmer shall not supervise, direct, or have
control .of ‘authority over; nor be responsible for,
Design/Builder's -means, methods, techniques, sequences, or
procedures of construction or the safety precautions and
programs incident thereto, or for.any failure of Design/Builder
to comply' with Laws or Regulations: applicable to the
fum1shmg or performance of.the Work. Owner will not be
respon51b]e for: Des:gnfBullders failure to perform the Work
in accordance with the Contract Documents,

8.4 Undisclosed Hazardous Environmental Condition
A. Owner's responsibility in respect of undisclosed
Asbestos, PCBs, Petroleum, Hazirdous Waste, or Radioactive
Materials uncovered or-revealed at the Site is. set forth in

paragraph 4.04,

8.5 Resident Project Representation
A. Owner may  fumish a ‘Resident - Project
Representative to observe the performance of Construction.
The duties, responsibilities and’limitations of authority of any
such, Resident Project Representative and assistants will be‘as
provided in-the Supplementary Conditions.

8.6 Owner's Consultant

A Ownels Consultant "has no dutles,

o

if any,

‘unless 50 prowded in the. Supplententary Conditions.

ARTICLE % = CHANGES IN THE WORK; CLAIMS

9.1  Authorized Changes in.the Work

A.  Without invalidating the Agreement and without

noti¢e to any suréty, Owner may, at.any time .or from time . to

time, order. additions? deletions, of revisions in the Wark within
the general scope of the Contract by a Change Order or a Work
Change Directive. Upon receipt’ of any such. document

Desi gm’Bu:Ider shall promptly proceed with'the. Work involved
which will be. performed under:the apphcable conditions’ of
the Contract Documents .(except as otherwise specifically
provided),

9.2  Unauthorized Changes.in the Work

A.. Design/Builder 'shall'not-be éntitled -to"an increase
in the Contraci:Price or-an extension of the Contract Times
with respect to any Work performed that is not required by the
Contract. Docoments-as a.mended modifi ed and supplemented
as prowded ‘in. paragraph 3 04, except in the case of an
emergency as -provided in pa.ragraph 6.16-or in the case of
uncovering Construction as provided in paragraph 12.04.

93 ‘Claims

A. Notice 'If Owner and Design/Builder. are unable to
agree on entitlement to, or on the’amount or extent, if any; of
an“adjustment in the Contract Price or an adjustment of the
Contract Times-that should be allowed as a resalt of any, order
of Owner pursuant 1o paragraph 9.01.A or other occurrence for
which  the Contract. Documents provide that, such
adjustment(s) may be:made, a Claim may be made therefor:

Written notice of intent to ‘make such -a Claim shall be
submltled lo the, other party promiptly a.nd in no event more
than 15 days after. the start of the occurrence or event giving
rise ta the Claim.

B. Documentation.. Substantiating documentation shall
be submitied by’ the claiming party witliin 30 days after
delivery of the notice required by.paragraph 9.03:A.

C. Decision. The other party shall.render a decision on
the .Claim ho more than 30 days aﬁer the receipt of the
siibstantiating, documentation: requlred by parngraph 9.03.B.
This decision:will -be final:and"binding‘unless’ the claiming
party gives notice of intention to exercise ifs rights under Article
15 within 30 days of receipt of: rhe decmon and exercises such
rights within 30 days of .giving the rlotlce of intent,
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D. Time Limit Extension. The time limits of paragraphs
9.03.B and 9.03.C may be extended by mutual agreement,

9.4  Execution'of Change Orders

A, Owner and Design/Builder shall execute
appropriate Change Orders covering:

l. Changes in the, Work which are (i) ordered by
Owner pursuant to paragraph-9.01, (ii} required: hecause
of acceptance of defective Constriction under paragraph
12.08 or Owner's correctlon of defectwe Work under
paragraph 12.09 or (m) agreed to by the parties; and

:2.  Changes in the Contract Price or Contract
Times which are:agreed to by the parties, including any
undisputed. sum or amount of time for Work actually
performed in accordance with 2 Work Change Directive.

9.5  Notice to Sureties

A. 'If notice of any change affecting the general scope.

of the Work or the provisions of the Contract- Documents
(including, but- not limited fo, Contract Priceé or Centract
Times) is required’ by the provisions of any Bond to be given
to a surety, the giving of any such notice will be
Design/Builder's responsibility. The amount of each
applicable Bond will be adjusted to reflect the effect-of -any
such change.

ARTICLE 10 - COST OF THE WORK; CASH
ALLOWANCES UNIT PRICE WORK

10:.1 Cost of the Work

A.  Costs Included The. term. Cost of the Work means
the sum of all costs .necessarily incurred and paid by
Design/Builder in the proper performance of the Work. When
the value of Work covered by a Change Order or when a
Claim for an adjustmerlt in Conlract Price is determined on the
basis of Cost of the Work, the costs to be reimbursed to
Design/Builder will be. only those -additional or “incremental
costs required because of the change of the Work or because
of the event giving rise to the Claim. Except as otherwise may
be agreed fo in writing by Owner; such costs shall be in amounts
‘no higher-than those prevailing in the locality of the Project,
shall include onty the:following items, and shall not include
any of the costs itemized in-paragraph 10.01.B:

1.. Payroll costs for employees in the direct
emplay of Design/Builder in the performance of the Work
under schedules of job classifications agreed upon by
Owner and Design/Builder,

a, Such employees shall include without
limitation superintendents, foremen, and other
personnel employed full-time at the Site. Payro}l costs
for employees not employed full time on the Work
shall“be.apportioned on the basis ‘of their time spent
on the Work. Payroll costs shall include, but not be
limited to, salaries and wages plus the cost of fringe
benefits  which shall include social security
contributions, unemployment, .excise and payroll
taxes, workers' compensation, .health and. retirement
benefits, bonuses, sick leave, vacalion and holiday
pay applicable thereto The expenses of performing
Work after. . regular working hours, on Saturday,
Sunday or legal holidays, ‘shall be included in the
above to the extent authiorized by Qwner,

b. Such -employees shall. also include
engineers, engineering technicians, architects, and
others providing Design Professional Services. For
purposes.of. this paragraph 10.01.A.1, Design/Builder
shall 'be entitled :to payment for. such employees an
amount equal to-salary costs times a factor, both as
designated in the Agreement, for all services:
performed or furnished by such employees engaged
on.the Project.

2. Cost of all matertals and equipment.furnished
and incorporated in the Work, including costs of
transportation and storage thereof, and ‘Suppliers' field
services. requlred in connection therewith. All cash
discounts shall accrue to Design/Builder un[ess Owner
deposits funds with- Design/Builder with which to make
paymients, in which case the cash discounts shall-accrue
10 Owner. All trade discounts, rebales and refunds -and
retums from sale of surplus materials and equipmenit shall
accrue to Owner, and- Design/Biiilder shall make’
provisions so that they may bé obtained.

3. Payments made by Des1gnfBu1lder to
Subcontractors  (excluding payments for Design
Professional Services pursuant o paragraph 10.01.A.4)
for Work performed or furnished by Subcontractors.  If
any subcontract provides that the Subcontractor is-to be.
paid on the basis of -Cost of the Work plus a fee; the
Subcantractor's Cost of the Work and ‘fee shall be
determined in theé saime manner as Désign/Builder's Cost
of the Work and fee:

4.  Payments made by ‘Design/Builder for Design.
Professional Services provided or furnished ‘under. a
Design Subagreement.

5..  Costs.of special consultants (including but not
limited to testing laboratories, surveyars, attorneys, and
accountants) employed for services spécifically related to
the Wark.

6. Supplemental costs including the following:
items:
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a. The proportion of necessary transporta-
tion, travel and :subsistence expenses of
Design/Builder's employees incuired in discharge of
duties connected with the Wark.

b. Cost, including transportation and
maintenance, of all materials, supplies, equipment,
machinery, appllances office and temporary-facilities
at the Site.and.hand tools. not owned by the warkers,
which-are.consumed’in the performance of the Work,
and-cost, less market value, of such items: used but
not consumed which remain the property of
Design/Builder.

¢.  Rentals of 'all construction or engineering

equipment and machinery and 'the parts thereof

whether rented from Design/Builder or -others ‘in
accordance with rental agreements approved by
Owner, and the costs of transportation, loading,

unloading, installation, dism@.nt_ling -and removal

thereof. All such costs shall be. in accordance with.
the terms of said rental agreements, The renlal of any
such equipment, machmery or parts shall cease:when
the use thiereof is no longer necessary for the Work.

d. Sales, consumer; use, and other similar
taxes related to the Work, and ‘for which
Design/Builder is. liable, imposed by Laws or
Regulations.

e. Deposits lost for causes other than
neghgence of Desngn!Bullder any Subcontraclor or
anyone directly or indirectly employed by any of them
or for 'whose acts any of them ‘may be liable;-and’
royalty payments and: fees ‘for permits and licenses.

f.  Losses, damages, and related expenses-
caused by damage:to the Work not compensated by
insurance or otherwise, sustained by Design/Builder
in-connection: with the furnishing and performance.of
the Work provided they have resulted from causes
other than the negllgence of De&gm’Bmlder any
Subcontradtor, or' anyone direclly or mdlrectiy
employed by any of them or for whose acis’any?of
them may be liable. Such losses shall inclide
‘seftlements made with the. written consent and
approval of Owner. No such losses, damages, and
expenses shall be.included in the Cost.of the Work
for the purpose of determining Design/Builder’s. fee.

g- The cost of utilities; fuel, and sanitary
facilities at the Site.

h. Minor expenses such as telegrams, long
distance telephone calls, telephone service at the.Site,
expressage, and similar petty cash- items in connection
with the Worl,

t. Cost of premlums for all' Bonds and
insurance’ De51gn!BU|lder is required: by the Contract
Doé&uments to' ‘purchase and maintain.

B. Costs Excluded The term Cost.of the Work shall not
include any of the following items:

I.  Payroll costs and other compensation of
DeSJgn/BmIder's officers, .executives, principals {of
partnerships and sole propnetorshlps), general managers,
engineers, archltects esumators, -attorneys, auditors,.
accountants purchasmg and conl:riéuﬁg agents;
expediters;, timekeepers, clerks and' otheér personnel
employed by Design/Builder ‘whether: at ‘the Site or ‘in
Design/Builder's principal-or a’branch  office for general
administration. of the Work and not. spemﬁcally included
in the agreed upon schedule of job clasmﬁcatlons
referred to.in paragraph | 10.01.A.1, all of which are tc be
considered aglmlmstralwe_ costs  covered by the:
Design/Builder's fee.

3 Expenses of Design/Builder's principal -and
branch offices ather’ than Design/Builder's’ office at.the
Site.

3. Anypart of Design/Builder's capltal expenses,
mc[udmg interest on Design/Builder's’ capital employed
for the Work and charges against Design/Builder for
delinquent payments.

4. Costs due to the negligence of De51gn/Bu1Ider,
any Subconlractor or anyone directly or mdLrectIy
employed by any of them or for whose:acts. any’ of them
may be:liable, including bixt not’limited to the correction
of ‘defective Work, disposal-of ‘materials or. equipment
wrongly supplied, and making good any damage o
property.

5. Other overhead or- general expense costs of
any kind and the costs of any item net specifically and
e;p_res_sly__melude_c_l in paragraph 10. OII_A

C.  Design/Biiilder's Fee. When all the Work is performed
on the basis of cost-plus, Design/Builder's fee shall be as. set
forth in.the* Agreement. When the value of the Work covered
by a Change Order js determined on the basis of Cost of the.
Work, DemgnfBullders fee shall be determined as set forth in
paragraph 11.01.C.

D:  Documentation. Whenever, the cost of any Work is.

to bé determmed pursuant to, paragraph 10.01.A and 10, 01 B,

Demgm’Bullder will establish’and maintain records. theréof in
a¢cordance with génerally accepted accounting practices and

-submit in.a form acceptable to Owner an' itemized cost

breakdown together with supporting data.
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10.2 Cash Allowances’

A. The Contract Price -includes all allowances so
named in the Contract Documents. Design/Builder. shall cause
the Work so covered to be performed for such sums as may be
acceptable to Owner. Design/Builder agrees that:

1. The allowances include ‘the «cost to
Design/Builder (less any applicable trade discounts) of
materials and equipment required by the allowances to
be delivered at the Site, and: all-applicable taxes; and

2. Except as set forth.in the Contract Documents,
Design/Builder's costs for unloading and handling on:the
Site; labor, installation costs, overhead,.profit, and other
expenses contemplated for the allowances have been
included in the Contract Price and not in the allowances,
and n¢ demand for addltlonal paymcnt on account of any
of the foregoing will be valid.

B. Prior to final payment, an appropriate Change
Order  will be issued to reflect actial amiounts dué
Design/Builder on. account .of- Work covered by allowances,
and the Contract Price shall be correspondingly adjusted.

10.3  Unit Prices.

A.  Where the Contract Documents provide that all or
part of the Work i$ to be Unit: ‘Price Work, lml[a]ly the Contract
Price will be deemed to include for. all of Unit Price: Work an
amount equal to the sum. of the established unit prices: for each
separately identified item of Unit Price Work times the
estimated quantity of each 1lt__em as mdl_ca_tcd -in the Agreement.
The estimated quantities of items of Unit Price Work are'not
guaranteed end are. solely for. the purpose of comparison of
Bids and determining an initial Contract Price. Determiinations
of the- actual quantities and classifications of Unit Price Work
performed by Designi/Builder will be made by Owner,

B. Each unit price will be deemed 1o include an
amount . considered by Design/Builder. 1o be adéquate to cover
Design/Builder's overhead and profit for each -separately
identified item.

C. Design/Builder or Owner may make a'Claim for an
adjustment in the Contract Price in accordance with Article 9
if:

1. the guantity of ‘any item of Unit Price Work
performed by Design/Builder® differs materially -and
significantly from the estimated quantity of such item
indicated in the Contract Documents;’

2. there is no corresponding’ adjustment with
respect to any other item of Work; and

3. Design/Builder believes that it is entitled to an
increase in Contract Price as'a result of having incurred

additional expense or Owner believes it is entitled to-a
decrease in Contract Price-and the parties are unable to
agree as t0 the amount of any such increase or decrease:

ARTICLE 11 - CHANGE OF CONTRACT PRICE;
CHANGE OF CONTRACT TIMES

11.1 Change of Contract Price

A, The Contract Price :may only be changed by a
Chanpe"Order. Any Claim for an adjusiment in the Contract’
Price 'shall be based on written notice delivered by.the party
making the. Claim 10 the other party promptly in accordance
with paragraph 9.03.A.

B. The value of any Work.covered by a Change Order
or of any Claim for an adjustment in the Contract Price will be.
determined as follows:

I, Where the Work ‘involved is covered by unil
prices contained in the Contract Documents, by
application of such unit.prices to the quantities of the
items involved (subject to the provisions of paragraph
10.03); or

2. Where the Work involved is not covered by
-unit prices contained in the Contract Documents, by a
mutually agreed fump sem (which may include an
allowance for overhead and profit :not necessarily in
~accerdance with paragraph 11.01.C.2); or

3. Where the Work invelved is not covered by
unit prices containéd in the Contract Documents and
agreement'to-'a lump sum is niot reached under paragraph
[1.01.B.2, on the basis of the Cost’ of the Work
(determined as provided in paragraph 10.01) plus a
Design/Builder's Fee for overhead and profit (determined
-as provided.in paragraph 11.01.C).

C. Design/Builder's Fee: The Design/Builder's fee for
overhead and profit on Change Orders shall be determined as
follows:

1. A mutually acceptable fixed fee; or

2. Ifafi Xed fee is not.agreed upon, then a fee
based oun the follawmg percentages of the. various
portions of the Cost of the Work:

a. For costs incurred under paragraphs
1001.A.1.2 and 10.01.A, 2, the Design/Builder's fee
.shall be 15 percent;
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b, For costs incurred wunder paragraph
10.01.A3 10.01.A4; 10.01:A.5 and 10.01:A.6, the
Design/Builder's fée shall be five percent;

¢, Where one ‘or. more tiers of subcontracts
are on the basis of Cost of the Work plus ¢ a fee and.no
fixed fee is agreed upon, , the intent of paragraphs
iI1.01.C.1 and 11.01.C.2.a.is that the. Subcontmctq;
who  actually performs or furnishes Work, at
whatever tier, will be paid. a fee of 15 percent of the
costs- mcurred by such Subconh'actor under para-
graphs 10: 01:A7l and 10.01.A.2 and that " any higher
tier Subcontraclor and’ Design/Builder will each be
‘paid a fee.of five percent of the amount paJd to-the
next lower tier Subcontractor;

d. The. amount of credit to be:allowed by
Des.lgm'BulIder to. Owner for any change which
results in'a net decrease in cost will be the:amount of
the- actual net decrease in cost plus a deductmn in
Demgnmelders fee by an amount equal to five
percent of such net decrease; and’

e. When ‘both additions and credits are
involved in any onc change, the adjustment in
Design/Builder's fee:shall be computed on (he basis
‘of the net change in accordance wilh paragraphs
11.01.C.2.a through 11.01 .C.2.d, inclusive.

11.02 Change of Contract Times

A, The Contract Times (of Milestones) may.only be
changed by a Change Order. Any Claim for an adjustment of
the Contract Times {or: Milestones) shall be based on-writien
notice pursuant to paragraph 9.03.A.

B. Delays Beyond Desrgn/Bm!ders Confrol. Where
Desngnmelder is preventied from completing any part of the
Work within the Contract Times (or Milestones) due-to.delay
beyond the, control of De51gn/Bu1[der the ‘Contract-Times (of
Milestones) - will be extended in an amount’ “equal o7the"time
lost due to-such-delay if a Claim is made theréfor as. provided
in paragraph 11.02.A. Delays bsyond the control of

Desigi/Builder shall inclode, but not be limited to, acts or’

neglect by Owner, governmental. agencies, acts or neglect of
ulility ‘owners or other contractors performmg other
construction .work as contemplated by. Anticle 7, fires, flocds,
epidemics, abnprmal weather conditions, or acts of God.

C. If Owner or other contractor- or utility owners
performmg other work Tor Oumer:as contemplated by Article
7, or anyone’ “for whom Owner is responmble, delays; disrupts,
‘or interferes with the performance or ‘progress of the Worl,
then Design/Builder shall be enmled to an equltable
adjustment in‘the:Contract Price or the. Contract Times, or

both. Design/Builder’s entitlement to -an ad_lustment of the__
Contract Times is cond1t10ned on, such ad_;ustmenl being’

essential to- Des;gnfBullder s ablhty to complete the Work
within the Contrac_t Times.

D. 1If-Design/Builder is delayed in the. performance or

‘progress: of the Work by fire, flood; epidemic, abnonnal
“weather conditions, acts of Gad, acts ar failures ta act of utility.
-owners not under the conlrol of Owner, or. olher causes not the

fault’ of and beyond contro] of Owner and DesngnfBullder.
then DeagnfBuxlder shall be entitted to an equitable
ad_luslment in Contract Times,.if such:adjustment is essential
to Design/Builder’s ability to ‘complete the Work within the
Contract Times. Such an ad_]ustment shall be Design/Buitder’s
sole and exclusive remedy for the delays described in this
Paraggaph 11.02.C.

E. Owner and.Owner’s Consultant shall not be liable
to Demgnmelder for,: -any’ clalms, costs, losses, or- damages'
{including but not Ilmlted 1o all fees, and-charges of engineers,
architects,. attorneys a.nd other” professionals and:all court or
arbitration’ or: othér ‘dispute resolution ‘costs) sustained by
Demgnmelder on or in connection with any other project or
anticipated project.

F. Demgn!Builder shall not be entitled ta an
adjustment in Contract Price ar Concract Times for delays
within. the control.of DeSIgnmelder Delays atiributable. to
and: w1th1n the control of a Subcontractor or. Supplter shall be
deemed 1o be delays Wlthlrl the contro! ufDemgnmelder

ARTICLE 12 - TESTS AND INSPECTIONS;
CORRECTION, REMOVAL OR ACCEPTANCE OF
DEFECTIVE CONSTRUCTION

12.1 Notice of Defects

A. Owmer shall give Design/Builder prompt written
notice. of all defective’ Constructlon "6f which Ovwmer- has actual
knowledge. All defectivé Construction. may be. rejected,

corrected or accepted:as provided in this Article:12.

12,2 Access to Construction

A.  Owner, Owner's Consultants, ‘other representatives
and personnel of:Owner, independent testing laborataries” “and
governmental agencies with. _]Lll'lSdICllO[la] mtcrests will have
access to the- Slte and Lhe Constructlon at reasonable. times for
their observatlon, msPectmg, and testing; ‘Design/Builder shall
prowde them propet and safe: conditions for such access and

‘advise themi- of Design/Builder's Site safety procedures:and

programs’so that they may comply therewith as applicable.
123  Tests'and Inspections

A I the Contract Documents or Laws'or Regulatlons
of:any pubhc body havmg jirisdiction reqiire any part of the
Constructlon spemﬁcally to besinspécted, . tested or approved
Design/Builder shall assume full responsibility .for arranging
and- obtaining such inspections, tests or approvals, pay all
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costs in connection therewith, and furnish Owner the required
certificates of inspection or approval. Design/ Builder shall
also be responsible for arranging and obtaining and:shall pay
all costs in connection with any inspections, tests, or approvals
required for Owner's acceptance of materials or equipment to
be incorporated in the Work or of materials, mix designs, or
equipment submitted for approval prior 1o Design/Builder's
purchase thereof for incorporation in the Work.

B. Design/Builder.shall give Owner reasonable notice
of the planned schedule for all.required. inspections; tests, or
approvals.

C. If any Construction {(or the construction work of
others) that is required to be inspected, tested, or approved is
covered by Design/Builder without written concurrence of
Owner, it must, if requested by Owner, be uncovered for
observation at Design/Builder's expense unless Des:gm’
Builder has gwen Owner timely notice of Des:gnmeIders
intention to cover the same and Owner has not .acted with
reasonable promptness inresponse to such notice.

12.4 Uncovering Construction

A. If any Construction is covered contrary to the
written request of Owner, it must, if requested by Owner, be
uncovered for Owner's cbservation and recovered at
Design/Builder's expense.

B. If Owner considers it necessary or advisable that
covered Construclion be observed by Owner or inspected-or
tested by others, Design/Builder, at Owner's reqtiest,_ shall
uncover, expose or otherwise make available for observation,
inspection or testing.as Owner may require, that portion of the
Construction in question, .furnishing all necessary [abor,
material and equipment. Ifit is found that such Construction
is defective, Design/Builder shall pay all costs and damapes
caused by or resulting from such uncovering, exposure,
observation, inspection and -testing and of satisfactory
replacement or reconstruction; (including.but not limited to all
fees and charges of engineers, architects, attorneys and other
professionals, all court or arbitration or other dispute resolution
costs, and all costs of repair ‘or replacement of work of
others); and Owner shall be entitied to an appropriate decrease
in"the Contract:Price, and, if the'parties are unable to agree as
to the amount thereof, Owner :may make a Claim therefor
as provided-in Article 9. If, however, such Construction is not
found o be defective, Design/Builder shall be -allowed an
increase in the Contract Price or an extension of the Contract
Times (or-. Milestones), or both, directly attrlbutable to such
uncovering, exposure, observation, ihspection, testing,
replacement and reconstruction. If the partics are unable to
agree asto the amount or extent thereof, Design/Builder may
make a Claim therefor as provided.in Article 9..

12.5  Owner May Stop Construction

A. If Construction is defective, or Design/Builder fails
to supply sufficient skilled workers or suitable -materials or
equipment, or fails to furnish or perfénn Construction.in such
a way that the completed Construction will conform. to the
Contract Documents, Owner may order Desi gn/Builder to stop
Construction or. any portion ; thereof, until:the cause for such
order has been eliminated; however this right of Owner to
stop’ Construction will riot give rise to any duty on’the part of
Owner'to exercise this right.for'the benefit of Design/Builder
ar any other party.

12.6 Carrection or Removal of Defective Construction

A.  Owner will have authority to disapprove or reject
defective Construction and will have .authority to require
special inspection or testing of the Construction whether or not
the Construction is fabricated, installed or completed, If
required by Owner, Design/Builder shall promptly, as directed,
either correct all defective Construction,- whether’ of not
fabricated, installed or completed, or, if the Construction has
been rejected by Owner, remove it from the Site and replace it
with non-defective Canstruction. Design/Builder shall bear all
direct, indirect; and consequential costs of such correction or
removal {including but not limited to fees and charpes of
engineers, architects, attorneys and other professionals and
all court, arbntratlon ar other dispute resolutlon costs) arising
out of or relating to such correction or removal.

12.7 Correction Period

A. If within one year afier the date of Substantial
Completion of the entire Work or such longer period of lime
as may be:prescribed by Laws or Regulations or by the terms
of any applicable special guarantee required by the Contract
Documents or by any specific provision -of the Contract
Documents, any Construction ‘is found to be defective,
Design/Builder shall promptly, without cost to Owner and in
accordance with Owner's written instructions, (i} correct such
defective Construction, or, if it has been rejected by Owner,
remove it from the Site and replace it with Constructian that is
not defeclive, and (ii} satisfactorily correct: or remove and
replace-any damage to other Construction or the work of others
resulting therefrom. If Design/Builder does not promptly
comply with the terms of such instructions, or in an emergency
where delay would cause serious risk of loss or damage,
Owner may have the defective Construction corrected or the
rejected Construction removed and replaced, and all costs,
losses, and damages caused by or resulting from such removal
and replacement (including but not limited to all fees- and
charges of engineers; architects, attomeys and other
professionals, all court or arbitration or other dispute resolution
costs, and all costs of repair or. replacement of work of others)
will be paid by Design/Builder.

B. In special circumstances where a particular item of
equipment is placed in continuous service before Substantial
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Coimpletion-of all the Work, the correction period for that item
may §tarl- to run from an éarliér date’if so. provided in the
Conceptual Documents.

C. Where defective Construction (and damage to other
Construction resullmg therefrom) has been corrected, removed
or replaced under- this paragraph 12.07, the correction period
hereunder with respect to such Construction will-be extended
for:an additional period of one year afier such correction or
removal and replacement has been satisfactorily completed.
12.8. Acceptance of Defective Construction
A. If, instead of requiring. comrection or removal and
replacement -of defective Construcuon, Owner prefers to
accept it, Owner may do s0. Design/Builder shall pay all
costs, losses, and damages {including but not limited to ‘all
fees and charges of engineers, architects, attorneys and- other
professionals and all court or arbiiration or other-dispute
resolution costs) attributable to Owner's evaluation of and
determination Lo accept such defectwe Construction. [f-any

such'acceptance occurs prior to final payment, a Change Order
will be issued incorporating the necessary- revisions in the
Contract Documents, and Owner shall .be .entitled to an
appropriate decrease in the Contract Price reflecting the
diminished value of the. Construction so accepted. If the.
parties are unable:to agree-as to:the amount thereof, Owner
may make a Claim therefor as provided in Article 9. If the
acceptance occurs after final payment, an appropriate amount
will be paid:by Design/Builder to Owner.

12.9 Owner May Correct Defective Constriuction

A. IfDesign/Builder fails within a reasonable time after
written notice from Owmer to correct deféctive: Construction
or'to remove and replace rejected Construction as required by
Owner in accordance with paragraphs 12.06.A or 12.07.A, or
if Design/Builder fails (o perform the- Construction in
accordance with the Contract Documents, or if Design/Builder
fails to comply with any other provision of .the Contract
Documents, Owner may; after seven' days' written notice to
Demgm’Bunlder corréct -and. remedy any such'deficiency.

B. In exercising the rights and remedies under this
paragraph 12.09 Ownér shall proceed expedlllously In
connection with such cormrective and remedial action, Owner
may-exclude Design/Builder. from all or-part of the Site, :take
possession of all or parl of the Construction, and suspend
Design/Builder's, services related - theleto take possessmn of
Design/Builder's; tools, appliances, constniction equipment
and 'machinery at the Site, and incorporate in the Construction
2ll materials and-equipment storéd at the Siteior- for which
Owner has paid DeSLgm'Bmlder but: which are stored
elsewhere. Design/Builder shall allow Owner, Owmer's
Consultant, Owner's- representatives, agents, employees, and
other confractors access to the Sitesto enable Owner to
exercise the rights and remedies under this paragraph.

'C. Al costs, Iosses and damages {included but not
limited to fees.and. charges of engineers, architects, attorneys
and cther.professionals, all court or arbiwration or other dispute
resolution costs and all costs of repair or replacement of work
of others} incurred or sustained by Owner in exercising’such
rlghts and remedies under this paragraph 12,09 will be
charged against Design/Builder and a Change Order-will be
issued incorporating the: necessary revisions 'in the Contract
Documents, and Owner - shall” be entitled to_an appropriate
decrease in the. Contract Pnce If ‘the, partles are unable to
agree as to the ‘amount thereof Qwner may make a Claim
therefor as provided in Article 9.

D. Design/Builder shall not be-allowed an extension of
the Contract Times (or Milestones} because of any delay in the
performance of the Wark- attributable 1o:the exercise by Owner
of Owner's rights and remedies under this paragraph 12.09.

ARTICLE 13 - PAYMENTS TO DESIGN/BUILDER
AND COMPLETION

130.1" Schedule of Values

A. The Schedule of Values established as provided in
paragraph 2.06.A will serve as the basis for. progress payments.
Progress payments on account of Unit Price Work will be based

‘on the number of urits completed

13.2  Application for Progress Paymenit

A. On or about the. date established in the Agreement
for submission -of each application for. progress payment (but
not more often than once a month), Design/Builder shall
submlt to-Owner for review an Application for Payment:filled
out and, SIgned by Desugm'Bul]der covering the Work
comp[eted as of the date indicated on the Application and
accompanied by: supportmg documentatlon as required by the
Contract Documents If payment is requested on the basis of
materials and eqmpment not incorporated in: ‘thé ‘Work but
delivered ard suitably ‘stored-at the Site or at another.location
apreed t6 in writing; the Appllcatlon for Payment shall also be
accompanied by a- ‘bill-of sale, invoice.or other documentatmn
warranting” that Owner has received ‘the materials and
equipment free and.clear, of all Liens and evidence that the
materials and equipment-are covered by appropriate property
insurance and. other arrangements o protect Owner's_interest
therein, all- of which wxll be satisfactory to Owner

B.  Beginning with the second Application for Payment,
each Application shall; include an:affidavit’ of Design/Builder
stating that all previous progress payments received on account
of. the Work have been applied on account to dlscharge
Design/Builder's Iegmmate obligations associated with prior
Applications for Payment.

C. The amount of retainage :with respect to progress
payments will' bé‘as stipulated'in the Agreement.
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103 Progress Payments

A. Procedure. Progress paymenis shall be made by the
Owner w the Design/Builder according to the following
procedure:

1. Owner will, within ten days of receipt of each
Application - for Payment, either indicate in writing its
acceptance of the Application and' state that the
Application is being processed for payment, or return the
Application to Design/Builder indicating in writing its
reasons for refusing lo accept-the. Application. Not more
than ten days after accepting such Application the
amount will become due and when due will be paid by
Owner to Design/Builder,

2. If Owner should fail to pay Design/Builder at
the time the payment of any amount becomes due, then
Design/Builder may, at any time théreafter, upon serving
written notice that he will stop the Work within seven
days afler receipt of the notice by Owner, and after such
seven day period, stop the Work until payment of the
amount owing has been received. Written notice shall be
deemed to have been duly served if sent by certified mail
to the last known business address of Owner,

3. Payments due but unpaid shall bear interest at
the rate speciflied in the Agreement.

4. No Progress Payment nor any partial or entire

use or occupancy of the Project by Owner shall constitute.

an .acceptance of any Work not in accordance with the
Contract Documents.

B. Reduction in or Refusal to Make Payment. Owner
may refuse to make the whole or any part of any such
payment, or because of subsequently discovered evidence or
the results of subsequent inspections or tests, nullify any
previous payment, ta the extent that'is reasonably necessary to
protect Owner from loss because:

1, the Construction is defective, or completed
Construction has been damaged requiring correction or
replacement; or

2. the Contract Price has been reduced by Change
Order; or

3. Owner has been required to correct defective
Construction or complete Work in accordance with
paragraph 12.09.A; or

4, Owner has actual knowledge
occurrence of any of the evenls enumerated in
paragraphs 14.02.A.; or

of the

5. Claims have been made against Owner on
account of Design/Builder's performance or furnishing of”’
the Wark; or

6. Liens have been filed in connection with the
‘Work; except where Design/Builder has delivered a
specific Bond satisfactory to Owner 10 secure the
satisfaction and discharge of such Liens; or

7. There are other items entitling Qwner to a set
off against the amount for which application is made.

C. If Owner refuses to make payment of the full

‘amount requesied by Design/Buoilder, Owner must give

Design/Builder immediate written notice stating the reasons
for such action and promptly pay Design/Builder any amount
remaining after deduction of the amount withheld. Owner
shall promptly pay Design/Builder the amount withheld or any
adjustment thereto agreed o when Design/Builder corrects to
QOwner’s salisfaction the reason for such action.

13.4  Design/Builder's Warranty of Title

A. Design/Builder warrants and guarantees that title to
all Construction, materials, and equipment covered by any
Application for Payment, whether incorporated in the Praject
or not, will pass to Owner no later than the time of payment
free and clear of all Liens.

13.5 Substantial Completion

A.  When Design/Builder considers the Work ready for
its intended use Design/Builder shall notify Owner in-writing
that the Work is substaniially complete {except for items
specifically listed by Design/Builder as incomplete) and

request that Owner issue a certificate of Substantial

Completion. Promptly thereafter, Owner and Design/Builder
shall make an inspection of the Work to determine the status
of completion. If Owner does not consider the Work
substantially complete, Owner will notify Design/Buiider in
writing giving the reasons therefor. If Owner considers the
‘Work substantially complete, Owner will prepare and deliver
lo Design/Builder a certilicate of Substantial Completion
which shall fix the date of Substantial Completion. There
shall be attached to the certificate a list of items to .be
completed or corrected before final payment. At the time af
delivery of the certificate of Substantial Completion Qwner
will deliver to Design/Builder a written determination as to
division of responsibilities. pending final payment between
Owner and Design/Builder with respect to security, operation,
safety, protection of Construction, maintenance, heat, utilities,
insurance and warranties and guarantees,

B.  Owner will have the right to exclude Design/Builder
from the Site after the date of Substantial Completion, but
Ovmer will allow Design/Builder reasonable access to
complete or correct items on the list of items to be completed.
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13.6 Partial Utilization

A. Prior to Substantial Completion of all the Work,
Qwner may use or occupy-any substantially completed- part of
the Construction which (i) has specifically been identified in
the Contract Documents, or (ii) Owner and Design/Builder
agree constitute a separately functioning and usable’part of the
Construction that can be used by Owmer for its' intended
purpose without significant interference with Design/ Builder's
performance of the remainder of the Construction, subject to
the following:

1. Owner at any time may request
Design/Builder 'in wriling to permit Owner 10 use or
occupy any such part of the Construction which Owner
believes to be ready for its intended use and substantially
mmplete If Design/Builder agrees thal such part of the
Work is subsiantially complete, Design/Builder "will
certify to Owner that such part of the Construction is
substantially complete -and request Owner to issue 2
certificale of Substantial Completion for thal part of the
Construction, Design/Builder at any time may notify
Owner in writing that Design/Buildef considers any such
part of the Work ready for its intended use and
substantially complete and request Owner-to issue_a
certificate of Substantial Completion for that part of the
Work. Within a reasonable Lime after either such request,
Owner and Design/Builder shall make an inspection of
that pari of the Work to determine its status of completion.
If Owner does not consider that parl of the Work to be
substanlial]y comp]ete Owner will notify Design/Builder
in writing giving the reasonstherefor. 1f Owner considers
that part of the Work 10 be substantially complete, the
provisions of paragraph 13.05 will apply with respect to

certification of Substantial Completion of that part of the

Work and the division of responsibility in respect Lhereof
and access thereto.

2. No use or occupancy of part of the
Construction will be accomplished prior to compliance.
with the requirements of paragraph 5.10 regarding
property insurance.

1.7  Final Inspection

A. Upon writien notice from Design/Builder that the
entire Work or an agreed portion thereof-is complete, Owner
will make a final inspection with Design/Bdilder and will notify
Design/Builder in writing of all particulars in which this
inspection reveals that the Work is incomplete or defective.
Design/Builder shall immediately take such measures as -are
necessary to compleie such Work or remedy such deficiencies.

13.8  Final Payment
A.  Application for Payment.

1. After Design/Builder has completed all such
corrections to the satisfaction of Owner and delivered in

accordance with the Contract Documents all maintenance
and operating instructions, schedules, guarantees, Bonds,
certificates or other evidence of insurance, certificates
of inspection, record documents {as provided in
paragraph 6.12) and other documents, Design/Builder
may make application for final payment following the
procedure for progress payments.

2.  The final Application for Payment shall be
accompanied (unless previously delivered) by: (i) all
documentation called for in the Contract Documents,
including but not limiled to the evidence of insurance
required by paregraph 5.04.B.7; (ii) consent of the
surety, if ‘any, to final payment; and (iii) .complete and
legally effective releases or waivers (satisfactory to
Owner) of all Liens arising out of or filed in connection
with the Work.

3. In lien of such releases or waivers of Liens
specified in paragraph- 13.08.A.2 and as approved by
Ovwmer, Design/Builder may fumish receipts or releases
in full and an affidavit of Design/Builder thai: (i) the
releases and receipts include all labor, services, material
and equipment for which a Lien, could be filed, and
(ii) all payrolls, material and equipment bills and other
indebtedness connected with the Work, for which Owner
or Owner's property migh! in any way be responsible
have been paid or otherwise satisfied. If any
Subcontractor. or Supplier fails to-fumish such a release
or receipt in-full, Design/Builder may furnish a Bond or
other collateral satisfactory to Owner to indemnify
Owner against any Lien.

B, Final Paymem and Acceptance. 1f Owner is satisfied that
the Work has been compleled and Design/Builder's, ather
obligations under the Contract Documents have been fulfilled,
Owner will, within ten days after receipt of the final
Application for Payment, give written notice_to Design/Builder
that the Work is acceptable. Otherwise, Owner will return the’
Applicalion to Design/Builder, indicating in wriling the
reasons for refusing to process final payment, in which case
Design/Builder shall make the necessary corrections -and
resubmit the Application.

C. Paymemt Becomes Due. Thirty days after the
presentation to Owner of the acceptable Application and
accompanying documentation, in ‘appropriate form and
substanice ;and with Owmer's notice of acceptability, the
amount will become due and will be paid by Owner to
Design/Builder.

13.9  Final Completion Delayed

A. If, through no fault of Design/Builder, (inal
complellon of the Work is:significantly delayed, Owner shall,
upon receipt of Design/Builder's final Application for
Payment, and without terminating the Agreemenl, make
payment of the balance due for that portion of the Work futly
completed and accepted. If the remaining balance w be held
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by Owner for Work not fully completed or corrected is less
than the retainage stipulated in. the Agreement, and if Bonds
have been fumnished as required in paragraph 5.01.A, the
writlen consent of the surety to. the payment of the balance
due for that portion of the Work fully completed and accepted
shall be submitted by Design/Builder to Owner with the
Application for such payment. Such payment shall be made
under the terms and conditions govemning final payment,
except that it shall not constitute a waiver of Claims..

13.10 Waiver of Claims

A. The making and acceptance of final payment will
constitute:

l. A waiver of all Claims by Owmer against
Design/Builder, except Claims arising from unseitled
Liens, from defective Construction appearing after final
inspection pursuant to paragraph 13.07, from failure 10
comply with the Contract Documents or the terms of any
special pguarantees specified therein, or from
Design/Builder's continuing obligations under the
Contract Documents; and

2. A waiver of all Claims by Design/Builder
against Owner other than those previously made in
wriling and still unsettled. )

ARTICLE 14 — SUSPENSION OF WORK AND
TERMINATION

14.1  Owner May Suspend Work

A. At any time and without cause, Owner may suspend
the Work or any portion thereof* for a period of not more than

90 days by notice in vriting to Design/Builder which will fix

the date on which Work will be resumed. Design/Builder
shall resume the Work on the date so fixed. Design/Builder
shall be allowed an adjustment in the Contract Price or an
extension of the Contract Times, ar both, direcily atiributable
to any such suspension if Design/Builder makes a Claim
therefor as provided in Article 9.

14.2  Owner May Terminate for Cause

A. The occurrence of eny one or more of the following
events justifies termination for cause:

. Design/Builder's persistent failure to perform
the Work in accordance with the Contract Documents
(including, but not limited to, failure to supply sufficient
skilled workers or suitable maierials or equipmem or
failure to adhere to the propress schedule established
‘under paragraph 2.06.A as adjusted from, time to time
pursuant to paragraph 6.05).

2. Design/Builder's disregard of Laws or
Regulations ol any public body having jurisdiction.

3.  Design/Builder's violation in any substantial
way of provisions of the Contract Documents.

~ B. Ifone or more of the events identified in paragraph
14.02.A occur, QOwner may, after giving Design/Builder (and
the surety, if any) seven days' written natice, terminate the
services of Design/Builder, take possession of any completed
Drawings and Specifications prepared by or for Design/Builder
(subject to the indemnification provisions of paragraph
3.05,A),. exclude Design/Builder from the Site, and take
possession of the Work and of all Design/Builder’s tools,

.appliances, construction equipment and machinery at the Site

and use the same to the full extent they could be used by
Design/Builder (without liability to Design/Builder for
trespass or conversion), incorporate in the Work all materials
and equipmen stored at the Site or for which Owner has paid
Design/Builder but which are stored etsewhere, and finish the
Work as Owner may deem expedient. In such case
Design/Builder shall not be eniitled to receive any further
payment until the Work is finished. IF the unpaid balance of
the Contract Price exceeds all costs, losses and damages
sustained by Owner arising out of or resulting from completing
the Work (including but not limited to all fees and charges of
engineers, architects, attorneys and other professionals and
all court or arbitration or other dispute resolution costs) such
excess will be paid to Design/Builder. [f such costs, losses and
damages exceed such unpaid balance, Design/Builder shall pay
the difference to Owner. Such costs, losses and damages
incurred by Owner will be incorporated in a Change Order.
When exercising any rights or Temedies under this paragraph
Owner shall not be required to obtain the lowest price for the
Work performed.

C. Notwithstanding paragraph  14.02.B, Design/
Builder's services will not be terminated if Design/Builder
begins, within seven days of receipt of notice of intent w
terminale, to correct its failure to perform and proceeds

diligently to cure such failure' within no more than 30-days of

receipt of said notice:

D. Where Design/Builder's services have been so
terminated by Owner, the termination will not affect any rights
or remedies of Owner against Design/Builder then existing or
which may thereafter accrue. Any retention or payment of
moneys due Design/Builder by Owmer will not release
Design/Builder from liability.

14.3 Owner May Terminate for Convenience

A. Upon seven days' written notice to Design/Buitder,
Owner may, without cause and without prejudice 10 any other
right or remedy of Owner, elect to terminate the Contract. In
such case, Design/Builder shall be paid (without duplication of
any items) for:
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l.  Completed and acceptable Work executed in
accordance with the Contract Documents prior to - the
effective dale of (ermination, including fair and
reasonable sums for overhead and profit on such Work;

2. Expenses sustained prior o the effective date

of termination: in performing services and fumishing

tabor, materials or equipment as required by the Contracl
‘Documents in -connection” with uncompleted’ Work plus
fair and reasonable sums for overhead and profit on such

expenses;

3. Amounts paid in sertlement of terminated
contracts with Subcontractors, Suppliers and others
(including but not limited to all fees and charges of
engineers, architects, attorneys and other professionals
and all court or arbitration or other dispute resolution
costs incurred in connection .with termination of
contracts with Subcontractors, Suppliers and others); and:

4, Reasonable expenses directly attributable to
termination:

B. Except as provided in paragraph [4.03.C,
Design/Builder shall not be paid on .account of loss of
anticipated profits or revenue or other economic loss arising
out of or resulting from such termination.

14.4  Design/Builder May Siop Work or Terminate

A. If, through no act or fault-of Design/Builder, the
Work is suspended for a period of more than 90 days by
Owner or under an order of court or other public authority, or
Owner fails to act on any Application for Payment within
thirty days afier it.is submitted or Owner fails for thirty days
lo pay Design/Builder any sum finally determined  be due,
then Design/Builder may, upon seven days' written notice to
Owner, and provided Owner does not remedy such suspension

or failure within that time, terminate the Agreement and

recover from Owner payment on the same 1erms as provided

in paragraph 14.03.A. In lieu of terminating the Agreement

and without prejudice to any other right or remedy, if Owner
has failed for 30 days to pay Design/Builder any sum finally
determined to be due, Design/Builder may upon seven days'
written notice to Owner stop the Work until payment is made
of all such amounts due Design/Builder, including interest
thereon. The provisions of this paragraph 14.04.A are not
intended to preclude Design/Builder {rom making Claim under
Article’9 for an increase in Contract Price or Contract Times
or otherwise for expénses or damage directly attributable. to
Design/Builder's stopping Work as permitted by this
paragraph.

ARTICLE 15 - DISPUTE RESOLUTION

15.01 Methods and Procedures

A.  Dispule resolution methods and procedures, if any, shall
be as set forth in the Supplementary Conditions. If no such
method and procedure has been set forth, Owner and
Design/Builder may exercise such rights or remedies as either
may otherwise have under the Contract Documents or by
Laws or Regulations in respect of any dispute.

ARTICLE 16 - MISCELLANEOUS

16.1 Giving Notice

A. 'Whenever any provision of the Contract
Documents requires the giving 'of written notice, it will be
deemed to have been validly given if delivered in person o the
individual or.to a member of the. firm or to an.officer of the
corporation for whom it is intended, or if delivered at or sent
by certified mail, postage prepaid, to the last business address
known to the giver of the notice.

16.2 Computation of Times

A. When any period of time is referred to in the
Contract Documents by days, it will be computed to exclude
the first and include the last day of such period. 1F the last day
of any such period falls on a Saturday or Sunday or on a day
made a legal holiday by the law of the applicable jurisdiction,
such day will be omitted from the computation.

16.3 Cumulative Remedies

A, The duties and obligations imposed by these General
Conditions and the rights and remedies available hereunder to
the parties hereto are in addition to, and are not to be construed
in any way as a limitation of, any rights and remedies
available lo any or all of them which are otherwise imposed
or available by:

I.  Lawsor Regulations; or
2. any special warranly or guarantee; or
3. other provisions of the Contract Documents.

B, The provisions of paragraph 16.03.A will be as
effective as'if' repeated. specifically in the Conlract- Documents
in connection with each particular duty, . obllgauon, right and
remedy to which they apply.

16.4 Survival of Obligations

A. All representations, indemnifications, warranties

and guarantees,made in, required by or given in accordance

with the Contract Documents, as well as all continuing
obligations indicated in the Contract Documents, will survive
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final payment, completion and
acceptance of the Work and
termination or completion of the
Contract.

16.5 Conirolling Law

A. The Contract Documents
will be construed in accordance
with the law of the place of the Project.
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‘Exhibit C

SUPPLEMENTARY CONDITIONS

5C-1 Definitions

SC-1.1 Defined Terms

SC-2.1.A Delivery of Bonds

SC-22A Commencement of Contract Times: Notice to Proceed
S5C-3.3A Resolving Discrepancies

SC-35-A Reuse of documents

SC-42.A Differing Site Conditions

SC-44A Hazardous Environmental Condition at Site
SC-44.D Hazardous Environmental Condition at Site
SC-4.0.E Hazardous Environmental Condition at Site
SC-5.1.A Performance Payment and Other Bonds

5C-53.A Certificates of Insurance

SC-54.A7 DESIGN/BUILDER's Liability Insurance
5C-54B4 DESIGN/BUILDER's Liability [nsurance
SC-54B.5 DESIGN/BUILDER's Liability Insurance
5C-54.C DESIGN/BUILDER's Liability Insurance
SC-5.6.A Property Insurance

SC-62A Supervision and Superintendence of Construction
SC-6.8.A Permits

S5C-6.10 Taxes

SC-6.17.A Submittals

§C-6.20 DESIGN/BUILDER’S General Wamanty & Guarantee
SC-6:21 Indemnification

SC-7.01.C Related Work at Site

SC-9.3.A Claims

SC-10.1.B Cost of Work

SC-10.1.C Cost of Work

SC-11.1.B.3 Change of Contract Price

SC-11.2.D Change of Contract Price

SC-126.A Correction or Removal of Defective Construction
8C-12.7 Correction Period

SC-16.5.A Controlling Law

SC-16.6 Other

SC-17 Waiver

These Supplementary Conditions amend or supplement the Standard General Conditions of the Contract
between the OWNER and DESIGN/BUILDER (RJCDC D-520, 2002 ed.) and other provisions of the
Contract Documents as indicated below. All provisions which are not so amended or supplemented
remain in full force and effect.

SC-1 Definitions _ i

The terms used in these Supplementary Conditions which are defined in the Standard General Conditions
of the Contract between the OWNER and the DESIGN/BUILDER (EJCDC D-520, 2002 ed.) have the
meanings assigned to them in the General Conditions except that the “OWNER” may bé referred herein
as the “Owner” and or as the “City™.
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SUPPLEMENTARY CONDITIONS: continued

SC-1.1.

Defined Terms

Addthe following definition: 49. Stipulated Price —Contract price set forth as the total payment upon:
completion of the agreement also' known as a firm fixed price. '

SC-2.1.A. Delivery of Bonds
S8C-2.2.A. change “Agreements” to Phase 2-Amendment.

SC-2.2.A. Commencement of Contract Times: Notice to Proceed

Delete Paragraph2.2.A in its entirety and insert the following in its place:

Al

The Contract Times will commence to run-on the day indicated in the Notice to Proceed for each

Phase of the Work. A Notice to Proceed for Phase 1 is anticipated to be given not later than June 8,
2016.

SC-3.3. Resolving Discrepancies Add the following subparagraph C to Paragraph'3:3;

-C.

In' the event -of a discrepancy between. the General Conditions on the one hand and the

Supplementary Conditions on the other hand, the Supplementary Conditions will control.

SC-3.5.A Reuse of Documents
Delete Paragraph 3.5.A’in its.entirety and insert the following in its place:

A.

All documents including Drawings and Specifications prepared or furnished by Design/Builder
pursuant to this Agrcemeht when delivéred to and accepted by the City, shall become the property
of the City when DemanBmlder has been compensated by the City under the terms of this
Agreement.. Design/Builder agrees to allow the City to review any of the procedures used in
performing the work and services hereunder, and to inake available. for inspection the field notes
and other documents used in the preparation for and performance of any of thé services performed
hereunder.

Design/Builder- shall have' common law, statutory and other reserved rights in the drawings,
specifications and other documents, including those in electronic form, prepared by Design/Builder
for use with'respect to this Project. However, Design/Builder gives the City an irrevocable license
to use the drawings, 5 pec1ﬂcat10n5 and other documents prepared by Design/Buildér for completion
of this Project. This. license is for the benefit of the City and its assigns-and permits the City to
retain other.architects, engineers and design professionals who may use the drawings, specifications
and other documents for the furtherance of this project only.-Any such.use or reuse shall be at the
City’s sole.risk -and without ]egal exposure or liability to the DESIGN/BUILDER.

All drawings, specifications and other documents shall become the property of the City, at the
conclusion of the Project, whether the Project for which they are.made is executed or not, or the
termination of the services of Design/Builder, whichever is earlier, and shall be del ivered to the City
clearly marked and-identified in good order. Such documents’ may be used by the City to’complete

‘the project. DemgnfBuﬂder shall not be lable for i injury or damage resulting from réuse of drawings,

specificationis and other documents for a project in which Design/Builder-is not also involved, the
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SUPPLEMENTARY CONDITIONS: continued

City will remove and obliterate from such documents all identification of the original.
Design/Builder, including name, address, professional seal and stamp.

C. Submission or. distribution to meet official. regulatory requirements or for other purpeses in

connéction with'the Project is not to be constried as publication in derogation of Design/Builder’s.
or the City’s rights..

SC:4.2.A Differing Site-Conditions

Add the following additional paragraph: Inclement weather.beyond statistical norms as reported by
NOAA for the project geographical.area shall not constitute a-differing Site condition, but will entitle the
DESIGNFBUILDER to additional time commensurateto the. weather delay s impact on: the project’s
critical path schedule.”

A. Hazardous Environmental Condition at Site
Delete Paragraph 4.4.A in its entirety, replace with the following paragraph 4.4.A"“DESIGN/BUILDER
will.not be responsible for. any Hazardous Environmental Condition encountered at the Site except a
Hazardous Environmental Condition created by any: materials brought to the. Slte by. Demgn/Bmlder
Subcontractors, Suppliers or anyone else for whom De51gn/ Builder is responsibie.”

SC-4.4.D Hazardous Environmental-Condition.-at Site
Insert the following paragraphs.after=paragraph:4.4iD.

“E. OWNER shall disclose to'DESIGN/BUILDER the location.and’ types of any known or
suspected toxic, hiazardousior. chemical materials or wastes existing.on or near the:premises
upon which work is to-be performed by DESIGN 7 BUILDER, or.DESIGN / BUILDER s
Consultants employees or subcontractors. If: any- Hazardous Wastes.not’ ldentlﬁed by
OWNER in the Contract: Documents are discovered after.this. Agreement'is executed, the
Work, schedule and compensation-shall.be adjusted upon mutual agreement of OWNER
and DESIGN/BUILDER.

F. OWNER -acknowledges that DESIGN/BUILDER is performing professional services for
OWNER, and that DESIGN/BUILDER'is not and sha]] not become a Potentially Respormble
Party (such as an "arranger”, "operator”, "generator"”, "transporter“ itreator”, "storer”, "handler”,
or "disposer™as defined the CERCLA or RCRA;) related to any: Hazardous Environmental
Cendition or any Hazardous Waste Whlch are or may be encountered at ornear the Site or in
connection with DESIGN/BUILDER’S activities.under this Agreement. *

SC-44.E Hazardous Environmental Condition at Site

Replace paragraph 4.4.E with the following: “G. To the fullest extent. permitted by the Kansas Tort Claims
Act and other Laws or Regulations, Owner shall indemnify and hold harmless Design/Builder,
Subcontractors, Suppliers-and the- officers, dlreetors partners employees; .agents, other:consultants and
subcontractors of each and-any of them from and against.all claims, costs, losses:and darnages (including
‘but not limited to allfees and charges- of- engineers, archlteets attomeys and other _professionals and all
court of arbitration:or other dispute:resolution: costs) arising ‘out of or. resultmg from*such.a Hazardous
Environmental Condition; provided that such Hazardous Environmental Condition::(i) was not shown or
indicated in:the Contract Documents t0 be'included in the scope of the Work, and:(ii) was not created by
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SUPPLEMENTARY CONDITIONS: continued

any materials brought to the Site by Design/Builder or by anyone for whom Design/Builder is
responsible. Nothing in this paragraph 4.4.G shall obligate Owner to indemnify any individual or entity
from and against the consequences of that individual's or entity's own negligence. Further, to the extent
any claim for indemnity hereunder would have been subject to an exception to liability or a liability cap
under the Kansas Tort Claims Act, if brought against the City directly, the same exception to liability and/or
cap will apply to the City’s obligation to indemnify under this section.

SC-5.1.A Performance,; Payment and Other Bonds
Add “for Phase 27 after “Contract Price” in the third line.
SC-5.3.A Certificates of Insurance

Delete the phrase “(and other evidence of insurance requested by OWNER or any other additional
insured)” in lines 3-4 and lines 8-9,

SC-54.A.7 DESIGN/BUILDER's Liability Insurance
Add the following new paragraph following Paragraph 5.4.A.6:

7. Claims for damages because of the performance of all professional activities; including Design
Professional Services

SC-54.B.4 DESIGN/BUILDER’s Liability Insurance

Delete the phrase “covering Design/Builder’s indemnity obligations under paragraphs 6.11.A.3-and 6.21;”

S5C-54B.5 DESIGN/BUILDER's Liability Insurance

Delete in its entirety.

SC-54.C DESIGN/BUILDER's Liability Insurance

Add the following new Paragraphs following SC-5.4.B.

C. The limits of liability for insurance required by paragraph 5.4 of the Gereral Conditions shall
provide coverage for the following amounts or greater where required by Laws and Regulations:

1. Workers’ Compensation, and related coverages under paragraphs 5.4.A.1 and A.2 of the
General Conditions:

a. Siate: $500,000 per occurrence
b, Employer’s Liability $1,000,000 per occurrence

2. Comprehensive General Liability under paragraphs 5.4.A.3 through A.6 of the General

Conditions which'shall include completed: operatiens and product liability coverages and eliminate the
exclusion with respect to property under the care, custody, and contro] of the Contractor:
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SUPPLEMENTARY CONDITIONS: continued

a. General Aggregate. $2,000,000
b. Products - Completed

Operations Aggregate $1,000,000 per.occurrence
¢. Personal and Advertising

Injury $1,000,000 per occurrence

d. Each.Occutrence
{Bodily Injury and
Property Damage) $1,000,000 per occurrence

2. Automobile Liability under paragraph 5.4.6 of the General Conditions:
a. Combined Single Limit $1,000,000 per occlitrence or accident

3. Property Damage liability insurance will provide Explosion, Collapse and Underground
(X,C.U) coverages where applicable.

4. Contractual Liability coverage required by paragraph 5:4.B.4 of the General Conditions  shall be
provided as part of the General Liability coverage..

5. The City is to be included as an additional insured except for Workers” Compensation/Employer’s’
Liability and Professional Liability.

6. Professional Liability under paragraph 5.4.A.7 shall be in an amount of $1,000,000 per claim.and
in the aggregate.

SC-56.A Property Insurance
Delete the text of Paragraph 5.6.A in its:.entirety and substitute:

The Design/Builder shall purchase and mainiain Butlder’s Risk “all risk” coverage upon the Work at the
Site in the amount of the full replacement cost thereof. -Design/Builder, Owner, and subcontractors of all
tiers are to be included as additional insureds on the policy.

SC-5.1.A Waiver of Rights _
Add “Project, and the Site™ after “Work™ in line 20.

SC-6.2A Supervision and Superintendence of Construction
Replace “expertise™ with “expertence”.

SC-68.A Permits

Delete Paragraph 6.8.A in its entirety replace with the following: DESIGN/BUILDER shall obtain and
pay for the. followmg permits: Sedgwick County Building Permit, City of Wichita Building Permit (if
required and permit fee shall be waived). The City will be responsible for obtaining all other permits and
approvals. Application for and costs associated with acquisition of additional permits shall remain the
responsibility of the OWNER. Owner shall pay for all charges of utility owners for connection to the
work, including all charges of such utility owners for the.connection of such utilities to the work.

SC-6.10 Taxes
Add the following languape at the end.of paragraph 6.10 of the General Conditions:

Supplementary Conditions East Waler Treatment Plant Design/Build 50f10
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SUPPLEMENTARY CONDITIONS: continued

"Materials and equipment incorporated into this Project are exempt from the payment of sales tax under
the Laws of the State in which the Project is located and such sales tax shall not be included in Project
cost. OWNER will provide DESIGN / BUILDER with a proper exemption certificate. number within ten
days of the date of the Agreement. Should OWNER-fail to provide an exemption certificate number
within the required time period, DESIGN / BUILDER will be reimbursed monthly for sales tax amounts
for which he becomes liable until such certificate number is provided. OWNER will provide an
exemption certificate. number within-60 days or it shall be presumed that the Project will proceed on a
non-gxempt basts, and the Contract amount will be equitably adjusted in writing in'a lump sum-amount

‘sufficient to cover DESIGN / BUILDER’S sales tax-expense. Upon issuance of a proper exemption

certificate number to DESIGN / BUILDER, DESIGN / BUILDER shall assume full responsibility for his
own proper use of the certificate number, and shall pay all costs of any legally assessed penalties relating
to DESIGN / BUILDER'’S improper use.of the exemption certificate number."

SC-6-17.A. Submittals

Add the following to the end of the first sentence. “which shall include 15 days for the OWNER’s review
and approval”

SC-6.20 DESIGN/BUILDERS General Warranty and Guarantee
Add the following sub-sections:

“C. If, prior to Substantial Completion or within one year after the date of Substantial

Completion of the Work, any Defective Work is found, the OWNER shall promptly riotify the
DESIGN/BUILDER in writing.

1. Unless the OWNER provides written acceptance of the condition, the DESIGN/BUILDER
shall promptly correct the Defective Work at its own cost and‘time and bear the expense of
additional services required for correction of any Defective Work for which it is responsible. If
within the one-year correction perlod the OWNER discovers and does riot promptly notify the
_DESIGNfBUILDER or give the DESIGN;’BUILDE.R an opportunity to test and/or correct
Defective Work as reasonably requested. by the DESIGN,’B UILDER, the OWNER waives the
DESIGN/BUILDER's obligation to correct that Defective Work as well as the OWNER's right to
claim a breach of the warranty with respect to that Defective Work.

2. With respect to any portion of Work first performed after Substantial Completion, the one year
correction penod shall be extended by the period of time- between Substantial Completlon and the
actual performance of the later Work. Correction periods shall not be extended by corrective
‘work performed by the DESIGN/BUILDER.

3. If the DESIGN/BUILDER fails to correct Defective Work within a reasonable time after
receipt-of written notice-from the OWNER prior to final payment, the OWNER may correct such
Defective Work..In such case, an appropriate Change Order shall be issued deducting the cost of
correcting such.deficiencies from payments:then or thereafter due.the DESIGN/BUILDER. If
payments then or thereafter due DESIGN/BUILDER are not sufficient to'cover such-amounts, the
DESIGN/BUILDER shall pay the difference to the OWNER.

4. If after the one-year correction.period but before the applicable limitation period the OWNER
discovers any Defective Work, the OWNER shall, unless the Defective Work requires emergency
correction, promptly notify the DESIGN/BUILDER. The DESIGN/BUILDER and OWNER shatl
mutually agree upon whether the DESIGN/BUILDER shall complete the correction of Work. If
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SUPPLEMENTARY CONDITIONS: continued

DESIGN/BUILDER and OWNER agree that the: DESIGN/BUILDER will correct the Defective
Work, the- DESIGNKB UILDER and OWNER shall, mutuaily agree upon: the nature of the
corrective ‘action to be taken and the allowable time frame for effecting such action. If the
DESIGN/BUILDER does not correct the- Work, the OWNER may have the Work corrected by
itself or by others and charge the DESIGN!BUILDER for the reasonable cost of the correction.
OWNER shall provide DESIGN/BUILDER with an accounting of correction costs it incurs.

5. 1f the DESIGN/BUILDER's correction or-removal of Defective Work causes damage to.or
destroys other.completed or partially completed construction, the DESIGN/BUILDER shall be
responsible for the cost of corrécting the destroyed or damaged construction.

6. Prior to final payment, at the OWNER's option and with the DESIGN/BUILDER's agreem eht_,
the OWNER may elect to-accept Defective Work rather than require its'removal and correction.
In such case the Contract Price shall be equitably adjusted.”

SC-6.21 Indemnification _ _
Delete SC-6.21 and replace- with.the following: A. DESIGN/BUILDER hereby agrees to indemnify, and
hold harmless the City, its officials, officers, and employees from third- -party damages costs-and expenses,
to the extent. caused directly by the Design/Builder for' negligent.acts or errors or. omissions, its agents,
servants, émployees or subconsultants occurring tn the performance of its"design services or'construction
activities-under-the Agreement The i insurance coverage specified'in this Agreement do not lessen-or limit
the liability of Design/Builder hereunder.

B. Desi_gnfBuiIder agrees that it will eontraetually obligate its: subcontractors and subconsultants to
indemnify and hold harmiess the- indemniteés identified in this Paragraph to the same extent that
Design/Builder is required to indemnify and hold harmless said indemnitees.

C. To extent of payment received by De51gn/Bu11der in the event: of the filing of record of a lien or
verified claim against any ‘property on which the Project islocated by, by a subcontractor or subcorisultant,
or by any other person or entity for which Design/Builder may be-responsible, Design/Builder shall
promaptly remove the lien or claim in accordance with.the.laws of the-State of Kansas.

D. Tothe extent of payment received by Design/Builder, Design/Builder shall defend, 1ndemmfy and
hold harmless the City from and against any claims, actions, liabilities, losses, damages, costs and expenses
(including réasonablé attorneys' fées) in the event that litigation is filed by one of DESIGN/BUILDER 'S
subcontractors or subconsultants for non-payment by Design/Builder to that subcontractor or subconsultant.

'E. Design/Builder shall take reasonable actions to inform the City of known potential patents on
processes, designs;or devices that'may be incorporated into the Project. Design/Builder agrees 1o protect,
defend-and save harmless the. City against any'claim or demand for “payment for the use of any patented or
copyrighted material, process, design, article or device-that may enter into' thé work:being performed by
Design/Builder under this' Agreement to the extent that"the City shall have providéd. Design/Builder
reasonable. notice of such-claim or demand for payment.

F. Except for the indemnity set forth in SC-4.4.E., The City does not agree to indemnify, hold harmless, _

exonerate or assume the defense. of DemgnfBurlder or any other person, or entity  whatsoever, for’ any
purpose whatsoever by or in conriection with this Agreemént.
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SUPPLEMENTARY CONDITIONS: continued

SC-7.01.C Related Work at the Site
Delete the last sentence in its entirety,

SC-9.3.A Claims
Change 15 days to 30 days.

SC-10.1.B Cost of Work

The exclusions provided for in B.1 and B.2 shall not be applicable to personnel whose efforts are directly

related to the Work. .

SC-10.1.C Cost of Work _
Add a new paragraph: 3. Where Engineering services are provided; the fee would be a multiplier of 3.6
times the direct cost of such services,

SC-11.2.D Change of Contract Times

Change to read as follows. “If DESIGN/BUILDER is delayed in the performance or progress of the work
by fire, flood, epidemic, abnormal weather conditions, acts of God, war, shortage, civil unrest, failures to
act'of utility OWNER’s not under the control of OWNER, or other causes not the fault of or under control
of the OWNER and DESIGN/BUILDER, then DESIGN/BUILDER shall be entitled to an equitable
adjustment of Contract Time.”

SC-12.6.A Correction or Removal of Defective Construction
Delete the words “indirect and consequential”.

SC—12.7 : Correction Period
Delete this section in its.entirety. Added language to 6.20 includes the correction requirements.

SC-16.5.A Controlling Law

Change SC-16.5.A to read as follows: *“The laws of the state of Kansas will govern the construction of and
the remedies available under this Agreement. Venue for any lawsuit arising under or related to this
Apgreement shall be before the Eighteenth Judicial District Court of Kansas (Sedgwick County, Kansas) or
the United States District Court for the District of Kansas sitting in Wichita, Kansas.”

SC-16.6 Other

TInsert the following SC-16.6.A thru H.

A. In the event any dispute arises under this Agreement and during the lime such dispute is being
resolved,. Design/Builder hereby agrees that it shall continue performance under this Agreement in
accordance with the terms and conditions hereof and City shall continue to compensate Design/Builder for
all undisputed payment amounts. Design/Builder’s failure to continue expeditious performance due to a
dispute arising under this Agreement, at the option of the City, shall be construed as a material breach of
this Agreement.

B. Design/Builder and the City shall not be obligated to resolve any claim or dispute related to the
Contract by arbitration. Any reference to arbitration in bid or proposal documents is deemed void.

C. The term of this Agreement shall commence upon execution and end upen final completion of the

services to be provided hereunder by Design/Builder. The insurance and indemnification provisions of this
Agreement shall survive such termination.
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SUPPLEMENTARY CONDITIONS: continued

D. The captions and headings set forth in this Agreement are for convenience and for reference only
and shall not be construed so as to define or limit the terms and provisions hereof.

E. This Agreement is intended as the complete integration of all prior oral or written understandings
between the Parties. No prior or contemporaneous additions, deletions or other amendments shall have any
force or effect, unless embodied herein in writing. No subsequent novation, renewal, addition, deletion or
other-amendment hereto-shall have ar;y-‘forbe or effect unless embodied in a written amendatory or other
agreemenl executed by the parties and signed by the signatories to the original Agreement.

F.. Supplemental Agreements and other amendments to the Agreement shall require approval by the
City in the manner required by City policy. '

G. This Apreement and any amendments shall be binding upon the Parties, their successors and
assigns.

H. Cash Basis Law: It is the intent of the parties that.the provisions of this Agreement are not intended
to violate the Kansas Cash Basis Law (K.S.A. 10-1101, et seq.) (Cash.Basis Law) or the Kansas Budget.
Law (K.5.A. 79-2925) (Budget Law). Therefore, notwithstanding anything to the contrary herein conlained,
the Owner’s.obligations under this Agreement are to be-construed in a manner that assures that the Owner
is at all times not in violation of the Cash Basis L.aw or the Budget Law. Accordingly, the OQwner’s
obligations hereunder will be subject to sufficiency of annual appropriations.

SC-17 Waiver
Add the following provision:

"Consequential Damages: In no event will DESIGN/BUILDER be liable for any special, indirect, or
consequential damages including, without limitation, damages or losses in the nature of increased Project:
costs, (except those coslts of correction or removal which Design/Builder is required to bear under SC-
12.6.A), loss of revenue or profit, lost produyction, ¢laims by customers of OWNER, or governmental
fines or penalties.

Limitation of Liability: The DESIGN/BUILDER'S aggregate liability for all damages connected with its
services for the Project will not exceed the compensation paid under this Agreement: The obligations and
remedies state in this Agreement are the sole and exclusive obligations of DESIGN/BUILDER and
remedies of OWNER, regardless of the cause of action pled including, without limitation, negligence of
every characler.” '

Supplemeniary Conditions East Water Treatment Plant Design/Build 9of 10
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Exhibit D

REVISED NON-DISCRIMINATION AND

EQUAL EMPLOYMENT OPPORTUNITY/AFFIRMATIVE ACTION PROGRAM
REQUIREMENTS STATEMENT FOR CONTRACTS OR AGREEMENTS

During the term of this contract, the contractor or subcontractor, vendor or supplier of
the City, by whatever term identified herein, shall comply with the foliowing
Non-Discrimination—Equal Employment OpportumtyiAﬂ‘ irmative Action Program
Requirements:

A, During the perforrmmance of this contract, the contractor, subcontractor, vendor or
supplier of the City, or any of its agencies, shall comply with all the provisions of
the Civil Rights Act of 1964, as amended: The Equal Employment Opportunity
Act of 1972; Presidential Executive Orders 11246, 11375, 11131; Part 60 of Title
41 of the Cade of Federal Regulations; the Age Discrimination in Employment
Act of 1967, the Americans with Disabilities Act of 1990 and laws, regulations or
amendments as may be promulgated thereunder.

B. Requirements of the State of Kansas:

1.

The contractor shall observe the provisions of the Kansas Act against
Discrimination (Kansas Statutes Annotated 44-1001, et seq.) and shall not
discriminate against any person in the performance of work under the
present contract because of race, religion, color, sex, disability, and age
except where age is a bona fide occupational qualification, national origin
or ancestry,

In all solicitations or advertisements for employees, the contractor shall
include the phrase, "Equal Opportunity Employer”, or a similar phrase to
be approved by the "Kansas Human Rights Commission";

If the contractor fails to comply with the manner in which the contractor
reports to the "Kansas Human Rights Commission” in accordance with the
provisions of K.S.A. 1976 Supp. 44-1031, as amended, the contractor
shall be deemed to have breached this contract and it may be canceled,
terminated or suspended in whole or in part by the contracting agency,

If the contractor is found guilty of a violation of the Kansas Act against
Discrimination under a decision or order of the "Kansas Human Rights
Commission" which has become final, the contractor shall be deemed to
have breached the present contract, and it may be canceled, terminated.
or suspended in whole or in part by the contracting agency;

The contractor shall include the provisions of Paragraphs 1 through 4
inclusive, of this Subsection B, in every subcontract or purchase so that

such provisions will be binding upon such subcontractor or vendor.
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C. Requirements of the City of Wichita, Kansas, relating to Non-Discrimination -
Equal Employment Opportunity/Affirmative Action Program Requirements:

1.

The vendor, supplier,. contractor or subcontractor shall practlce Non-
Discrimination — Equal Employment. Opportunity in all employment
relations, including but not limited to employment, upgrading, demotion or

transfer, recruitment or recruitment advertising, layoff or termination, rates

of pay or other forms.of compensation, and selection for training, including
apprenticeship. The vendor, supplier, contractor or subcontractor shall
submit.an Equal Employment Opportunity or Affirmative Action Program,
when required, to the Department of Finance of the City of Wichita,
Kansas, in accordance with the guidelines established for review and
evaluation;

The vendor, supplier, contractor or subcontractor will, in all solicitations or
advertisements for employees placed by or on behalf of the vendor,
supplier, contractor or subcontractor, state that all qualified applicants will
receive consideration for employment without regard to race, religion,
color, sex, "disability, and-age except where age is a bona fi de
occupational qualification”, national origin or ancestry. In-all solicitations
or'advertisements for employees the vendor, supplier, contractor or
subcontractor shall include the phrase, "Equal Opportunity Employer”, or a
similar phrase;

The vendor, supplier, contractor or subcontractor will furnish all
information and reports required by the Department: -of Finance of said City
for the purpose of investigation to ascertain compliance with
Non-Discrimination — Equal Employment Opportunity Requirements. If
the vendor, supplier, contractor, or subcontractor fails to comply with the
manner in which he/she or it reports to the City in.accordance with the
provisions hereof, the vendor, supplier, contractor or subcontractor shall
be deemed to'have breached the present contract, purchase order or
agreement and it may be canceled, terminated or ‘'suspended in whole or
in part by the City or its agency; and further Civil Rights complaints, or
investigations:may be referred to the State;

The vendor, supplier, contractor or subcontractor shall include the

‘provisions of Subsections 1 through 3.inclusive, of this present:section in

every subcontract, subpurchase order or subagreement so that such
provisions will be binding upon each subcontractor, subvendor or
subsupplier.

68



If the contractor fails to comply with the manner in which the contractor
reports to the Department of Finance as stated above, the contractor shall
be deemed to have breached this contract and it may be canceled,
terminated or suspended in whole or in part by the contracting agency;

D. Exempted from these requirements are:

1.

Those contractors, subcontractors, vendors or-suppliers who have less
than four (4) employees, whose contracts, purchase orders or agreements
cumulatively total less than five thousand dollars ($5,000) during the fiscal
year of said City are exempt from any further Equal Employment Oppor-
tunity or Affirmative Action Program submittal.

Those vendors, suppliers, contractors or subcontractors who have already
complied with the provisions set forth in this section by reason of holding a
contract with the Federal government or contract involving Federal funds;
provided that such contractor, subcontractor, vendor or supplier provides
written notification of a compliance review and determination of an
acceptable compliance posture within a preceding forty-five (45) day
period from the Federal agency involved.
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EXHIBITE

WICHITA KANSAS, DESIGN BUILD MAIN WATER TREATMENT PLANT
IMPROVEMENTS

PHASE I PRELIMINARY DESIGN AND PRECONSTRUCTION . SERVICES
SCOPE OF WORK

The City of Wichita intends to procure design preconstruction services for the Main Water
Treatment Plant Improvements using a Two Phase Progressive Design / Build approach. Phase I
consists of design development and preconstruction services necessary for the Design/Builder to
establish a stipulated price proposal for detailed design and construction of the improvements.

Upon the delivery of the Phase 1 Stipulated.Price proposal.the City of Wichita may elect to
proceed with Phase II to include final design and construction of the improvements.

The following Scope of Work clarifies and describes the scope services to be provided by the
Design/Builder for Phase [ of the Project. Work includes preliminary design and preconstruction
services including value engineering, cost estimatirig; constructability reviews and advancing
design to a point sufficient to develop Stipulated Prices for final design and construction of Raw
Water Piping, Settled Water Piping, and Water Treatment Processes.

Upon receipt of notice to proceed, Design/Builder will commence work on Phase 1.
SCOPE OF SERVICES - PHASE 1
The Design/Builder will perform the following services:
Task 1.0 Bonds and Insurance:

|. Provision of labor and material payment bonds are excluded from the Phase I scope of work.

2. Provision of “Builders Risk” insurance is excluded from the Phase 1 scope of work. Owner
shall maintain property insurance throughout the Phase I services.

3. With the exception of Builders Risk insurance, Burns & McDonnell or CAS will provide, on
Behalf of the Design / Builder, insurance in the types and to the limits described in Paragraph
SC.5.4.C of the Supplementary Conditions.

Task 2.0 Project Management:

Preparation of the Project Management Plan.
Provide monthly status reports to Owner.

Provide internal and external project coordination.
Conduct project meetings and workshops.
Deliverables:

5.1. Electronic copy of Project Management Plan.
5.2. Monthly reports.

5.3. Meeting minutes.

AW -
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Task 3.0 [nitial Data Request:

1.

Design/Builder will prepare an initial data request. Anticipated data required from the Owner
is as follows:

1.1. Water quality data from all groundwater wells for previous four years.

1.2. As constructed drawings of the Main Water Treatment Plant.

1.3. Record data for the following existing components for the East Plant:

1.3.1. Rapid mixers.

1.3.2.  Flocculators.

1.3.3. Basin equipment.

1.3.4.  Residuals pumps. _

1.3.5. Chemical feed injection locations.

1.3.6.  Plant service water system.

1.3.7.  SCADA architecture.

1.3.8.  Power supply/service.

1.3.9. Existing site survey data.

1.3.10. Existing geotechnical and sub-surface conditions data.

1.4. Any existing studies or. reports pertinent to the project.

2. Deliverables:

2.1. Initial data request.
Task 4.9 Project initiation and'coordination:

Project Kick-off Meeting:
I.1. Conduct a project kickoff meeting at Owners facilities: Project kick-off meeting will be

attended by Design /Builder’s Construction Manager, 1.ead Estimator, Design Manager,

and Lead Process Design Engineers and Owner’s Project Management, Engineering and

Operations staff. The purpose of the kick-off meeting will be to:

1.1.1.  Further define.Owner’s goals and objectives for the project.

1.1.2.  Establish communication protocols.

1.1.3.  Review initial concepts for the project as presented in Design/Builders proposal
‘dated March 10, 2016.

1.1.4. Develop Evaluation Criteria and Weighting for the Paired Comparison Analysis.

Deliverables:

2.1. Project kick-off meeting agenda,

2.2. Project kick-off meeting minutes.

2.3. Evaluation Criteria and Weighting Matrix

Task 5.0 Conceptual Design Development:

Based on input received fromthe Owner in the project kick-off meeting, Design/Builder will

-prepare schematic designs and construction sequences for the following:

. Piping:
I.1. Settled Water Piping:

1.1.1. Collect field data to assist in hydraulic evaluation in conjunction with site surveys.

2.
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Evaluate hydraulic bottleneck in filter distribution flume.
Prepare plan-for.removing hydraulic restrictions and allowing for up:to 80. MGD
flow from the East Plant. Determiné the extent and phasing of demolition for
existing seitled.water piping and influent flume,

1.1.4. Provide miethod.of isolation between East-and West filters.

1.2, Raw Waier Piping:

1:2.1. ldentify improvements necessary to provide:80 MGD of any soutce water, or
combinatijons thereof, to the east’ p]ant

I"2:2. Evaluate up to three pipe routes, tie:in locations to existing. plpll’lg, and existing
valving that can be reused. Evaluate options for valves and/ortie-ins.to be in
vaults, bu:ldmgs or outside. Determine the extent and phasing. of demolition for
existing raw water piping.

1.2.3. Evaluate locations‘ofisingle point failure in Raw Water Piping.within WTP
boundary.

2. Treatment:

2.1. Aeration:

2.1.1. Evaluate need for aeration to'be‘included.in this project.

2.1.2. Propose location for future acration to be added, if needed in the future.

2.1.3. Determine extent and phasing of demolition for ex1st1ng ‘East Plant aeraiion system.

2.2, Rapid Mix:

2.2.1. Determine extent-and phasing of demolition for existing East Plant.rapid mix

system.
2.3. Flocculation:

2.3.1. Determine extent and phasing of demolition for existing East Plant fiocculation
systern.

2.4. Treatment Basins:

2.4.1. Determine treatment:goals and performance requirements: for treatment basins.

2.4.2. Develop conceptu al. design for 1 up to three treatment alternatives.

2.4.3. Verify with KDHE any potential permitting limitations associated with any of the
three treatment alternatives.and any required testing or pllotmg required to
facilitate the permitting, _ _

2.4.4. Determine the extent and phasing of demolition for existing East Plant treatment
basins.

2.5. Chemical Feed: -

2.5.1. Determine chemical requirements for each treatment alternative.

2.5.2. Identify modifications required for chemical eqmpment and-injection. locations,
determine the extent and phasing of demolition for chemical feed systems.

2.6. Piping:
2:6:1. Determine pipe-sizing for inter-plant piping.
2.6.2. Determine the extent and.phasing of demolition for.existing inter-plant piping.
2.7. Residuals Handling: ' )
2:7.1. Review projected flows.and loadings and determine: modifications-required for
transport of residuals from East Plant to eXJstmg Resu:]uals Handhng Facility.
2.7.2. Determine.the extent and. phasmg of demolition:for existing; residuals handling
facility, transfer pump stations.and transfer piping.
. Paired comparison analysis:
3.1. Evaluate treatment altematives using the Paired Comparison-Analysis.

3
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3.1.1. Items to be considered may include: treatment performance, chemical usage,
capacity, constructability, operability, maintenance, land availability, cost, risk
mitigation, etc.

4. Deliverables:
4.1. Conceptual design will be presented in the form of a technical memorandum which
will include:

4.1.1. Design criteria for each unit process: Raw Water Piping, Settled Water Piping,
Aeration, Treatment Basins, Chemical Feed, and Residuals Handling.

4.1.2. General arrangement for the proposed treatment alternatives.

4.1.3. Discussion of advantages-and disadvantages of the proposed treatment
alternatives.

4.14. Potential construction sequences.

4.1.5. Preliminary conceptual cost estimates for the proposed.piping improvements.

4.1.6. Preliminary conceptual cost estimates for each proposed treatment alternative.

Task 6.0 Geotechnical Investigation:

I. Provide engineering, technical personnel and equipment to obtain necessary geotechnical
data.

2. Obtain geotechnical borings in the following locations: along raw water piping route, in
location area for treatment basins, and in tocations of any other improvements as necessary.

3. Deliverables:
3.1. Geotechnical report.

Task 7.0 Site Survey:

l. Provide engineering, technical personnel and equipment to obtain necessary survey and
hydrauiic performance data.

2. Deliverables:
2.1. Site survey.

Task 8.0 Conceptual Design Review:

1. Raw Water Piping:

1.1. Design/Builder will conduct one, half-day work shop at the Owners facilities to present
and review the conceptual design with the Owner. The meeting will be attended by the
Design- Builder’s Construction Manager, Lead Estimator, Design Manager, Process
Design Lead, and the Qwner’s Project Management and Operations Staff. The purpose
of the meeting is as follows. '

1.1.1. Review conceptual design concepts with Owner and Owner’s Staff.

I.1.2. Receive input from the Owner regarding the conceptual design.

1.1.3. Incollaboration with the Owner and Owner’s. Staff and using other data
contained in the conceptual design, select alternatives, configurations and
sequences to carry forward in the 30% design and guaranteed maximum price
{GMP) or lump sum price development.

2. Treatment: _
2.1. Design/Builder will conduct one, one-day work shop at the-Owners facilities to present

1
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and review the conceptual design with the Owner. The meeting will be attended by the
Design- Builder’s Construction Manager, Lead Estimator, Design Manager, Process
Design Lead and the Owner’s Project Management and Operations Staff, The purpose
of the meeting is as follows.

2.1.1. Review conceptual design concepts with Owner and Owner’s Staff.

2.1.2. Receive input from the’Owner regarding the conceptual design.

2.1.3, Incollaboration with the Owner and Owner’s Staff and using other data
contained in the conceptual design, select alternatives, configurations and
sequences to carry forward in the 30% design and guaranteed maximum price
(GMP) or lump sum price development.

3. Deliverables:
3.1. Conceptual design memorandum.
3.2. Conceptual design workshop meeting agenda.
3.3. Conceptual design workshop meeting minutes.

Task 9.0 Preliminary Design Development:

1. Raw Water Piping:

1.1. On the basis of Task 8.0 above, develop preliminary design for selected piping
alternatives to a level-adequate to convey the design intent and forthe Design/Builder
to prepare a Stipulated Price Proposal.

2. Treatment:

2.1. On the basis of Task 8.0 above, develop preliminary design for selected treatment
alternatives to-a level adequate to convey the design intent and for the Design/Builder
to prepare a.Stipulated Price Proposal.

3. Deliverables:

3.1. General arrangement, plans and sections. for each unit process.

3.2. Process flow and instrumentation diagram for each unit process.

3.3. Electrical one-line drawings.

3.4. Hydraulic profile for each unit process.

3.5. Line item specifications for major process, electrical and mechanical equipment.

3.6. Proposed construction sequence and schedule.

Task 10.0 Stipulated Price Development:

1. Using the Preliminary Design prepared in Task 9.0. Design/Builder will prepare packages
for competitive quotation among qualified subcontractors and suppliers for the following:
1.1. Piping Work:
1.1.1. Pipe matenals.
1.1.2. Valves.

1.2. Treatment Work:
1.2.1. Electrical.
1.2.2. I[nstrumentation and control.
1.2.3. Mechanical:
1.2.4. Treatment Equipment,
1.2.5. Piping and valves, _

2. In collaboration with the Owner, review competitive price proposals from qualified

5
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subcontractors and suppliers and select on the basis of safety record, past performance, quality
of previous work, quality of equipment, ability to provide local service and cost.

Deliverables:

3.1. Summary of competitive quotations from major subcontractors and suppliers.

3.2. Tabulation of qualifications of each proposed major subcontractor.or supplier.

3.3. Tabulation of cost of each proposed subcontractor or supplier.

3.4. Tabulation of cost for each subcontractor or supplier included in the GMP or lump sum
price.

3.5. Detailed estimate of cost for self-performed work.

3.6. Tabulation of allowances for any allowance-based work.

Task 11.0 Basis of Design Memorandum:

Prepare a Basis of Design Memorandum for the purpose of communicating the design intent,
establishing design criteria and for use as a basis to convey design intent to The Kansas
Department of Health and Environment for regulatory concurrence.
Deliverables: _

a. Basis of Design Memorandum

Task 12.0 Stipulated Price Proposal for Phase [{

Prepare and deliver to the Owner, a-Stipulated Price Proposal for Phase [I of the project.
The Phase 11 proposal is anticipated to include:

1.1. Project delivery schedule.

1.2. Detailed design.

1.3. Construction.

1.4. As-Built drawings to be delivered in CADD format.

1.5. Start-up.

1.6. Performance testing.

1.7. Operator training.

1.8. Warranty administration.
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Agenda Report No. V-1

City of Wichita
City Council Meeting

June 7, 2015
TO: Mayor and City Council
SUBJECT: ZON2016-00013 — Zone Change Request from SF-5 Single-family Residential

(SF-5) to LC Limited Commercial (LC), Generally Located Approximately 660
Feet North of West Maple Street, Along the West Side of South Tyler Road.

(District V).
INITIATED BY: Metropolitan Area Planning Department
AGENDA: Planning (Non-Consent)

MAPC Recommendation: The MAPC recommended approval of the request for NR Neighborhood

Residential Zoning with additional provisions to the proposed Protective
Overlay (12-1).

DAB Recommendation: District Advisory Board V recommended approval of the request with
additional provisions to the proposed Protective Overlay (7-0-1).

MAPD Staff Recommendation: Metropolitan Area Planning Department staff recommended approval
of the request with a proposed Protective Overlay.
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Background: The applicant is seeking LC Limited Commercial (“LC’) zoning for future commercial
uses on 1.26 acres located on the west side of South Tyler Road, approximately 660 feet north of West
Maple Street. The subject site abuts LC zoned property along the south property line and is platted. If
approved, the LC zoning would permit the development of commercial uses on the site, limited by a
Protective Overlay (“PO”) proposed by staff.

Properties north, west and east (across Tyler Road) of the subject site are zoned SF-5 Single-family
Residential and developed with single-family residences. Property south of the subject site is zoned LC
and is developed with Harp Well and Pump Service, a legal, non-conforming use that was permitted to
expand in 1984 by the Wichita Board of Zoning Appeals (BZA 45-84).

Analysis: District Advisory Board (DAB) V heard the rezone request on May 3, 2016, and
recommended approval (7-0-1). The agent for the applicant stated there is no intention of building a
restaurant and would be agreeable with rezoning it to Neighborhood Retail. The applicant is considering
a small scale commercial building. DAB members voiced concern over the allowable uses under new
zoning. Members of the adjacent neighborhood addressed the DAB in opposition of the change. Their
concerns included: home values will decrease next to LC zoning, just because a home is on a main arterial
doesn’t mean it has to be LC, devaluation of adjacent properties so applicant can profit, the applicant
purchased the home from auction knowing it was zoned SF-5 and it should remain SF-5, the zone change
is strictly an effort by applicant to make money at the expense of adjacent property owners and the zone
change should be limited to NO or NR not LC with Protective Overlay.

At the Metropolitan Area Planning Commission (MAPC) meeting held on May 5, 2016, the MAPC voted
(12-1) to recommend approval of the request with the zone change to NR Neighborhood Retail, and
additions to the proposed Protective Overlay, adding no duplexes or multi-family development,
townhomes limited to three single-family structures on the lot, no restaurants and that trash pickup can
only occur between the hours of 6:00 am and 10:00 pm. Protective Overlay#306 that is recommended for
approval states:

1. No off-site or portable signs shall be permitted on the subject property. No building signs shall
be permitted on the face of any building that is adjacent to any property that is residentially
zoned.

2. Signs shall be in accordance with the City of Wichita sign code, with the exception that signs
shall be monument-style and limited to 15 feet in height. No LED signs shall be permitted.

3. Light poles shall be of the same color and design and shall have cut-off fixtures which direct light

away from any abutting or adjacent properties that are in a residential zoning district. Light poles

shall be limited to a maximum height, including the base of the light pole, of 15 feet. Light poles
shall not be located within any setbacks.

Outdoor speakers and sound amplification systems shall not be permitted.

Trash pickup shall be limited to between the hours of 6:00 am to 10:00 pm.

No buildings shall exceed one story in height with a maximum building height of 25 feet.

At the time the site is developed, the owner shall install and maintain a 6-8 foot high screening

fence/wall located parallel to the north and west property lines of the subject site, where it abuts

existing residential zoning.

8. At the time the site is developed, landscaping shall be installed that meets the Landscape
Ordinance and the fencing shall use galvanized steel posts.

9. All uses allowed in the NR Neighborhood Residential, including townhomes (3 single-family
homes on one lot), are allowed, except the following: duplex; multi-family; correctional
placement residence; recycling collection station; restaurant.

No ok~

A number of citizens spoke at the MAPC hearing protesting the requested zone change and expressed the
same issues brought up at the DAB V meeting. Protests from surrounding property owners were filed on
the case and the total area within the 200 foot notifications equals 70.61%.

Financial Considerations: Approval of this request will not create any financial obligations for the City.
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Legal Considerations: The Law Department has reviewed and approved the ordinance as to form.

Recommendation/Actions: It is recommended that the City Council adopt the findings of the MAPC
and approve the zone change to NR Neighborhood Residential with Protective Overlay #3086, place the
ordinance on first reading and authorize the Mayor to sign the ordinance (three-fourths majority vote
required).

Attachments:
e Ordinance with Protective Overlay #306
DAB memorandum
Protest Map
MAPC minutes
Correspondence from Craig Hogue
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OCA 150004
ORDINANCE NO. 50-

AN ORDINANCE CHANGING THE ZONING CLASSIFICATIONS OR DISTRICTS OF CERTAIN
LANDS LOCATED IN THE CITY OF WICHITA, KANSAS, UNDER THE AUTHORITY GRANTED
BY THE WICHITA-SEDGWICK COUNTY UNIFIED ZONING CODE, SECTION V-C, AS
ADOPTED BY SECTION 28.04.010, AS AMENDED.

BE IT ORDAINED BY THE GOVERNING BODY
OF THE CITY OF WICHITA, KANSAS.

SECTION 1. That having received a recommendation from the Planning Commission, and proper notice
having been given and hearing held as provided by law and under authority and subject to the provisions
of The Wichita-Sedgwick County Unified Zoning Code, Section V-C, as adopted by Section 28.04.010,
as amended, the zoning classification or districts of the lands legally described hereby are changed as
follows:

Case No. ZON2016-00013
Zone change from SF-5 Single-Family Residential (“*SF-5") to NR Neighborhood Retail (“NR”), on an
approximately 1.26-acre property described as:

The South Half of Lot 49; Westfield Acres Addition, Wichita, Sedgwick County, Kansas; generally
located approximately 660 feet north of West Maple Street, along the west side of South Tyler Road.

Subject to the following provisions of Protective Overlay-306:

1. No off-site or portable signs shall be permitted on the subject property. No building signs shall
be permitted on the face of any building that is adjacent to any property that is residentially
zoned.

2. Signs shall be in accordance with the City of Wichita sign code, with the exception that signs
shall be monument —style and limited to 15 feet in height. No LED signs shall be permitted.

3. Light poles shall be of the same color and design and shall have cut-off fixtures which direct
light away from any abutting or adjacent properties that are in a residential zoning district. Light
poles shall be limited to a maximum height, including the base of the light pole, of 15 feet. Light
poles shall not be located within any setbacks.

Outdoor speakers and sound amplification systems shall not be permitted.

Trash pickup shall be limited to between the hours of 6:00 am to 10:00 pm.

No buildings shall exceed one story in height with a maximum building height of 25 feet.

At the time the site is developed, the owner shall install and maintain a 6-8 foot high screening
fence/wall located parallel to the north and west property lines of the subject site, where it abuts
existing residential zoning.

8. At the time the site is developed, landscaping shall be installed that meets the Landscape

Ordinance and the fencing shall use galvanized steel posts.

9. All uses allowed in the NR Neighborhood Residential, including townhomes (3 single-family
homes on one lot), are allowed, except the following: duplex; multi-family; correctional
placement residence; recycling collection station; restaurant.

No ok
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SECTION 2. That upon the taking effect of this ordinance, the above zoning changes shall be entered
and shown on the "Official Zoning Map™" previously adopted by reference, and said official zoning map
is hereby reincorporated as a part of the Wichita -Sedgwick County Unified Zoning Code as amended.

SECTION 3. That this Ordinance shall take effect and be in force from and after its adoption and
publication in the official City paper.

Jeff Longwell, Mayor
ATTEST:

Karen Sublett, City Clerk

(SEAL)

Approved as to form:
Jennifer Magana, City Attorney and Director of Law

Page 2 of 2
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INTEROFFICE
MEMORANDUM

TO: MAPC

FROM: Laura Rainwater
SUBJECT: ZON2016-00013
DATE: May 3, 2016

Bill Longnecker, Metropolitan Area Planning Department, presented a request to DAB V on
Monday, May 2, 2016, for a City zone change request from SF-5 Single-Family Residential to
LC Limited Commercial with a Protective Overlay on property generally located 600 feet north
of Maple Street on the west side of Tyler Road.

In attendance were Russ Ewy with Baughman Company, agent for the applicant, Ronald
Palecki, and the following homeowners from the adjacent neighborhood: Larry and Ellen
Ryan, Craig Hogue and Jeff Cooper.

DAB member, Trevor Kurth, excused himself from the meeting due to a conflict of interest.

After staff presentation, Ewy addressed the Board. He indicated the applicant has no intention of
building a restaurant and would be ok with rezoning it to Neighborhood Retail. Applicant is
considering a small scale commercial building.

Members of the adjacent neighborhood then addressed the Board in opposition of the change.
Their concerns included:

Home values will decrease next to LC zoning

Just because a home is on a main arterial doesn’t mean it has to be LC

Devaluation of adjacent properties so applicant can profit

Applicant purchased the home from auction knowing it was zoned SF-5 and it should
remain SF-5

e Strictly an effort by applicant to make money at the expense of adjacent property owners
e Limit the change to RO (change to NR) not LC with Protective Overlay

e Letter of protest is attached to this report

DAB members voiced concern over the allowable uses under new zoning,

JV Johnston made a motion to approve the staff recommendation to APPROVE the request,
with a Protective Overlay which states:

1. No off-site or portable signs shall be permitted on the subject property. No building signs

shall be permitted on the face of any building that is adjacent to any property that is
residentially zoned.
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2. Signs shall be in accordance with the City of Wichita sign code, with the exception that
signs shall be monument —style and limited to 15 feet in height. No LED signs shall be
permitted.

3. Light poles shall be of the same color and design and shall have cut-off fixtures which
direct light away from any abutting or adjacent properties that are in a residential zoning
district. Light poles shall be limited to a maximum height, including the base of the light
pole, of 15 feet. Light poles shall not be located within any setbacks.

4. Outdoor speakers and sound amplification systems shall not be permitted.

No buildings shall exceed one story in height with a maximum building height of 25 feet.

At the time the site is developed, the owner shall install and maintain a 6-8 foot high

screening fence/wall located parallel to the north and west property lines of the subject

site, where it abuts existing residential zoning.

6. At the time the site is developed, landscaping shall be installed that meets the Landscape
Ordinance.

7. The following uses shall not be permitted: adult entertainment establishment; correctional
placement residence; recycling collection station; reverse vending machine; car wash;
convenience store; night club; recreation and entertainment; restaurant with drive-in or
drive-thru facilities; service station; tavern and drinking establishment

X

Add to the Protective Overlay to not allow multi-family or duplexes (correct). Ben Kittrell
seconded.

Motion passed 7-1 (with 1 abstention). I know the one member abstained because he was
employed by Bachman, what member voted to deny?

83



Case ZON2016-00013
Total Area 402,133 sq. ft.
Application Area__ 54,766 sq. ft.
Street RIW 48,203 sq. ft.

Net Area 299,164sq. ft.
20% of Net Area 59,833 sq.ft.
Net Protest Area 211,251sq.ft.

Total % Protesting 70.61%
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EXCERPT MINUTES OF THE MAY §, 2016 WICHITA-SEDGWICK COUNTY
METROPOLITAN AREA PLANNING COMMISSION HEARING

Case No.: ZON2016-00013 (Deferred from 4-21-16) - Ronald Palecki Living Trust
(owner/applicant) and Baughman Company, P.A., c/o Russ Ewy (agent) request a City
zone change from SF-5 Single-family Residential to LC Limited Commercial on property
described as:

The South Half of Lot 49, Westfield Acres Addition, Wichita, Sedgwick County, Kansas.

BACKGROUND: The applicant is seeking LC Limited Commercial (“LC’) zoning for future
commercial uses on 1.26 acres located on the west side of South Tyler Road, approximately 660
feet north of West Maple Street. The subject site abuts LC zoned property along the south
property line and is platted. If approved, the LC zoning would permit the development of
commercial uses on the site, limited by a proposed Protective Overlay (“PO”) by staff.

Properties north, west and east (across Tyler Road) of the subject site are zoned SF-5 Single-
family Residential and developed with single-family residences. Property south of the subject
site is zoned LC and is developed with Harp Well and Pump Service, a legal, non-conforming
use that was permitted to expand in 1984 by the Wichita Board of Zoning Appeals (BZA 45-84).

CASE HISTORY: The property is currently platted as the West Field Acres Addition, which
was recorded in March 1930.

ADJACENT ZONING AND LAND USE:

North: SF-5 Single-family Residences
South: LC Office and Warehousing

East: SE-5 Single-family Residences
West: SF-5 Single-family Residences

PUBLIC SERVICES: The site is served by all usual municipal and private utilities and
services. Tyler Road at this location is a four-lane, paved, minor arterial.

CONFORMANCE TO PLANS/POLICIES: The 2035 Wichita Future Growth Concept Map
of the Community Investments Plan depicts the site as appropriate for “residential” use. The
“residential” use category encompasses areas that reflect the full diversity of residential
development densities and types typically found in a large urban municipality. However, directly
south of the subject site, that property is depicted as appropriate for “industrial” uses. The
“industrial” use category encompasses areas that reflect the full diversity of industrial
development intensities and types typically found in a large urban municipality. The Locational
Guidelines of the Community Investments Plan indicate that commercial and employment
centers should be located at intersections of arterial streets. The requested zone would expand
the size of the commercial center permitted at the intersection of Tyler Road and Maple Street.

RECOMMENDATION: Based upon the information available at the time the staff report was
completed, staff recommends approval of the request, with a Protective Overlay (PO) which
states:
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No off-site or portable signs shall be permitted on the subject property. No building signs
shall be permitted on the face of any building that is adjacent to any property that is
residentially zoned.

Signs shall be in accordance with the City of Wichita sign code, with the exception that
signs shall be monument —style and limited to 15 feet in height. No LED signs shall be
permitted.

Light poles shall be of the same color and design and shall have cut-off fixtures which
direct light away from any abutting or adjacent properties that are in a residential zoning
district. Light poles shall be limited to a maximum height, including the base of the light
pole, of 15 feet. Light poles shall not be located within any setbacks.

Outdoor speakers and sound amplification systems shall not be permitted.

No buildings shall exceed one story in height with a maximum building height of 25 feet.
At the time the site is developed, the owner shall install and maintain a 6-8 foot high
screening fence/wall located parallel to the north and west property lines of the subject
site, where it abuts existing residential zoning.

At the time the site is developed, landscaping shall be installed that meets the Landscape
Ordinance.

The following uses shall not be permitted: adult entertainment establishment; correctional
placement residence; recycling collection station; reverse vending machine; car wash;
convenience store; night club; recreation and entertainment; restaurant with drive-in or
drive-thru facilities; service station; tavern and drinking establishment.

This recommendation is based on the following findings:

1.

The zoning, uses and character of the neighborhood: Properties north, west and east
(across Tyler Road) of the subject site is zoned SF-5 Single-family Residential and

developed with single-family residences. Property south of the subject site is zoned LC
and is developed with a warehouse and office development.

The suitability of the subject property for the uses to which it has been restricted: The
site is bordered by LC development to the south. Across Tyler Road to the east, the
properties are zoned SF-5 and developed with residential uses. The property is zoned SF-
5, which primarily permits by-right single-family residences and a few civic or
institutional uses, such as churches or schools on large lots. Presumably the site could be
redeveloped with single-family residences that would have the potential to provide an
economic return or continue to be undeveloped; however, the site’s adjacency to a heavy
commercial use and an arterial street could limit its marketability as a residential
property.

Extent to which removal of the restrictions will detrimentally affect nearby property: The
recommended provisions of the Protective Overlay regarding uses, signage, lighting,
screening, and landscaping should mitigate any increased negative impact on nearby
residential property.

Relative gain to the public health, safety and welfare as compared to the loss in value or
the hardship imposed upon the applicant: Given the neatby commercial uses and the
location of the property on a major arterial street, SF-5 zoning could cause economic
hardship to the owner. LC zoning is appropriate for this location and provides economic
viability of the property for the owner.

Page 2 of 8
86



5. Length of time the property has been vacant as currently zoned: The site had a single-

family house that appears to have been vacant for multiple years given the state of
deterioration that was evident that has since been removed from the site.

6. Conformance of the requested change to the adopted or recognized Comprehensive Plan
and policies: The 2035 Wichita Future Growth Concept Map of the Community

Investments Plan depicts the site as appropriate for “residential” use. The “residential”
use category encompasses areas that reflect the full diversity of residential development
densities and types typically found in a large urban municipality. However, directly south
of the subject site, that property is depicted as appropriate for “industrial” uses. The
“industrial” use category encompasses areas that reflect the full diversity of industrial
development intensities and types typically found in a large urban municipality. The
Locational Guidelines of the Community Investments Plan indicate that commercial and
employment centers should be located at intersections of arterial streets. The requested
zone would expand the size of the commercial center permitted at the intersection of
Tyler Road and Maple Street.

7. Impact of the proposed development on community facilities: Existing or proposed

improvements are in place to address anticipated demands.

DERRICK SLOCUM, Planning Staff presented the Staff Report. He reported that the DAB
recommended approval by a vote of 7-0-1 with the PO requested by staff. He said there was
discussion about changing the request to NR and not LC with a PO. He said NR would allow
building heights to 35 feet and the PO recommends 25 feet, he added that NR also would not
allow specific uses such as adult entertainment, car wash, restaurant with drive thru, service
station and tavern so those would not be included in the PO if the Commission recommended NR
zoning. He said NR also allows restaurants up to 2,000 square feet; however, the applicant has
indicated they would eliminate the restaurant use as well.

RICHARDSON clarified that the DAB approved the LC zoning with the PO.
SLOCUM replied that was correct.

RUSS EWY, BAUGHMAN ENGINEERING, AGENT FOR THE APPLICANT, 315
ELLIS said at the DAB meeting he offered NR zoning and keeping staff’s recommended PO as
well as a full exclusion of restaurants. He said the DAB discussion left the tracks in several
different locations, but the motion was to approve the application per staff recommendation as
LC with the proposed PO. He added that the only additional condition DAB requested was
prohibition of duplexes. He asked the Commission if they would entertain the idea of approving
NR with the recommended PO with the three following additions: 1) limiting hours of operation
for trash pickup to between 10:00 a.m. - 6:00 p.m.; 2) elimination of restaurants as a permitted
use; and 3) add duplex as a prohibited use.

SLOCUM pointed out that the PO also states no multi-family.

EWY said the applicant would be willing to do a prohibition on duplexes and multi-family with
the exclusion of a townhome.
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FOSTER asked if there were any new findings on the drainage.
EWY said his applicant has spoken to the neighbor.

CRAIG HOGUE, 8833 WEST DOUGLAS said he has lived on this block for 20 years. He
said it is his slice of heaven. He said he did research before he bought his home and he is the
second largest landowner in this quarter section. He said he has met with City staff; DAB; this
Commission and his neighbors about this rezoning project. He said the current owner of this
property purchased it as a speculative investment and the risk and reward is subject to this
Commission’s handling off a “golden reward.” He said the applicant hired the best team to
create the greatest reward. He said the change will have a short term financial gain, but only if
the Commission rewards the applicant the maximum commercial use. He said the applicant’s
interest is only in one small area of a much larger quarter section, just one lot out of 35. He
referred to the last case and said someone rezones the property and someone else buys it.

HOGUE said the location is suitable for a day time office that would blend into the common use
of all properties at the location. He said the agent will refute that, but that is their job. He said
future development of this neighborhood will be gravely impacted by this rezone and the
application is not conforming to the future land use at this location. He said he preferred no
change in zoning; however, he would agree to accept a change in application to NO with a
restrictive overlay matching the Beard Addition (the last rezoning in the area) with a PO and lot
platting matching the Sinclair Addition (the property located south of this location). He gave a
brief history of the rezones, lot splits and replats that have occurred within this quarter section
which includes Johns, Westfield 3, Cannonball and the Sinclair Additions. He said the lot south
of this location is currently being used as NO for an insurance agency and small office.

MOTION: To give the speaker two additional minutes.
WARREN moved, JOHNSON seconded the motion, and it carried (13-0).

HOGUE said this City has a large number of assets on this land including utility easements and
future road dedications. He said current and future street access and expansion of Tyler and
Maple is not addressed in the application. He said he has 20 years invested in this area so please
allow him the same rights as agents and applicants.

HOGUE said the DAB meeting was a “split meeting”. He said it was rushed and time was not
allowed for the homeowners in the area to respond. He said this process must be fair to all and
asked the Commission not to put a rubber stamp on the request as made because the area is too

valuable, this changes too many lives, the property value and it changes the future of this entire
quarter section. He said he is a resident, investor and citizen of Wichita, USA.

DAILEY asked Mr. Hogue what properties he owns and the uses.
HOGUE referred to an aerial of the quarter section and pointed out his home and properties he
owns in addition to the land owned by his neighbors. He said he uses the land as his utopia, but

it is potentially developable land.

JOHNSON asked what was the DAB vote.
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HOGUE responded that the DAB was split on the issue. He said one DAB member wanted to
defer the item because it seemed to him that there was more information that needed to be
addressed.

SLOCUM referred to the DAB memo and reiterated that the DAB motion was 7-0-1 to approve
the LC zoning and PO as recommended by staff.

JOHNSON asked why the DAB was in favor of the application.

HOGUE stated the DAB was not in favor of it. He said they requested that it be deferred and
Mr. Frye suggested that the issue needed to be resolved at the Planning Commission Meeting.
He said it was then suggested if the neighbors did not like the results of the Planning
Commission Meeting they could appeal the decision. He continued by saying that he was
agreeing to an NO with the overlay placed on other projects in the area.

LONGNECKER reported that he attended the DAB hearing on this item where it was voted
(7-0-1) to approve the application for LC zoning with the prohibition of no multi-family and no
duplexes.

CHAIR NEUGENT clarified so the DAB voted unanimously to approve the application;
however, the Commission is getting information from the public that the DAB was not in favor
of the application. She asked staff if they could enlighten the Commission further.

LONGNECKER said the neighbors were protesting extension of the LC zoning. He said the
neighbors noted that the zoning pattern established on the northwest and northeast intersection
was from LC to NR as it extended further into SF-5 zoning. He said they preferred either NR or
GO zoning which they felt would follow the similar zoning pattern that had been established in
the area. He reiterated that the neighbors don’t want LC zoning. He said multi-family and
duplexes are allowed in the LC zoning district and there were concerns about traffic, density,
etc., so that is why the DAB recommended the prohibition on multi-family and duplexes.

RAMSEY asked what Mr. Hogue is afraid of that the applicant is going put in there that he is so
adamantly against this.

HOGUE said he does not think the applicant is complying with the lot restrictions. He said the
next purchaser needs to be aware of what the proposed purpose is. He said the property is for
sale and the neighbors have no way of governing who considers it at what value. He said this
was a speculative purchase and the house was torn down so now it is a vacant lot. He said the
NO with the restrictive overlay makes it look like a residence. He said they want the property to
look like it is supposed to be in the neighborhood and they don’t want someone putting in a strip
mall.

RAMSEY clarified so his fear is that this will not look like the rest of the neighborhood.

HOGUE replied that is correct.
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JEFF COOPER, 125 SOUTH TYLER ROAD said he is the lucky guy right next to this
location. He said he is afraid of a bunch of duplexes going in there. He said at the last meeting
added to the PO was no multi-family or duplexes. He said he would like that to include any type
of townhome. He said his lot is 1 1/3 acres and he gardens back there. He said the decisions that
are made today are going to be what is going on 30-50 feet outside his bedroom windows. He
asked the Commission to consider NR which he felt was a lot more neighborhood friendly. He
said he thought the proposal was for NR based on the last meeting. He said of course he would
like NO with the existing overlays. He asked for clarification in the PO regarding a “6-8 foot
screening fence/wall to be built to the north and west”. He said he would like to see it say an 8-
foot wall and remove the screening fence verbiage. He said his mom lives next to Qutback and
they have a wall which is a great divider. He said fences get blown down. He said the wall is a
better protector as far as eliminating sound and car lights coming into his home.

ELLEN RYAN, 150 SOUTH BYRON said the property being discussed has SF-5 residential
zoning and it is surrounded on three sides by well-maintained SF-5 homes. She said the property
owner bought the home and land at auction in 2015 and added that he owns the property and
home directly west of this ground which his son and family currently reside in. She said when
the property owner approached them after he had torn down the home he stated that he would
like to put up an office building or possibly a couple of duplexes. She said they agreed and said
they would not protest. She said at that time he mentioned that his son was going to be moving
and mentioned tearing down that house and adding duplexes. She said that would create rows of
duplexes from Tyler to Byron. She said she and her husband responded that they would protest
that plan. She said the property needs to be developed now that the ground is vacant. She said
now the property is for sale and they are requesting LC zoning. She said the property owner
isn’t interested in what is viable for the area; he is only interested in changing the zoning for a
profit.

RYAN referenced the Staff Report and the statement about causing the property owner a
financial hardship. She said he bought the property at auction as SF-5 and tore down the house
and now wants it rezoned to LC. She said LC zoning just lets someone else creep back in here
and start this whole process over again. She said putting in NO with a whole lot less overlays
would make more sense as to what this location should be used for. She said she felt it would
have been better to try to rezone the ground before destroying the existing home. She asked the
Planning Commission to take that into consideration when they make their decision. She said
rezoning should not occur because someone razes an existing building and then runs and says
they are going to have a financial hardship.

RYAN said as far as the DAB meeting was concerned, she was never so disappointed in a group
of people. She said DAB did not give the neighbors the time of day. She said when you have
the agent saying that they will go with NR zoning and the DAB approves LC; the DAB doesn’t
even know what they are talking about. She said DAB never gave the public the time of day.
She said there wasn’t a person standing there that wanted to go with LC zoning not even the
applicant. She said the neighbors weren’t even heard that day so please do not take stock in what
the DAB recommended. She said one person on the DAB stood up and said this is not right.

She said other than that, no one heard a word the neighbors said and just said let’s move on this
is dragging on too long,
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LARRY RYAN, 150 SOUTH BYRON said his big thing is most LC near residential is buffered
by NR, which he feels this should be. He said this is putting LC zoning 760 feet from the
intersection. He asked how far are we going to let this development run without slowing it
down. He said NO would fit into this area really well. He said just because the street is busy
doesn’t mean it has to be zoned commercial. He referenced the Staff Report regarding economic
hardship for the owner because the property is located next to LC zoning. He asked if this is
rezoned, what about the property to the north of this location. He said he believes his home will
go down in value if this location is developed with either commercial or multi-family he just
doesn’t know how much. He also referenced the comment in the Staff Report on page 3, item 2
that stated the location could potentially be redeveloped with SF-5 for economic return. He said
the Staff Report was incorrect when it said the site is adjacent to heavy commercial which could
limit its marketability as residential. He said Hartwell is not heavy commercial, it is light
commercial. He said if this doesn’t work out, the property owner will have a great backyard. He
concluded by stating that being 760 feet from the intersection he would hope that the
Commission holds the rezone to NR with restrictive overlays. He said across the street on Tyler
all commercial development stops at 400 feet. He said the applicant indicated that LC with
protective overlays makes the zoning like NR, but LC allows 75 dwellings units per acre. He
said NO would allow 14 units per acre. He said if the overlay for no duplexes or multi-family is
not adhered to, this type of development can happen here.

DAILEY asked what the property went for at auction.

RYAN said he doesn’t know how relevant that is to this zoning request but he said he believed
around $100,000.

AVIS M. GREENSTREET, 145 SOUTH BYRON said she and her husband came to the last
Planning Commission Meeting and they also attended the DAB Meeting. She said they would
rather see this property residential. She said this commercial rezoning just keeps going and
going and pretty soon they won’t have a residential area there. She said they have been in there
home since 1980. She said it is a great neighborhood where everyone knows each other. She
said she agreed with the one lady at the DAB meeting who said that this issue needed to be
postponed because there just wasn’t enough time to find out all the information relevant to the
case. She concluded by saying that she thought this location should stay as residential.

EWY said he would like to add a definition of townhome. He said there was not a lot of
discussion regarding possible residential use at the last Planning Commission meeting; however,
at the DAB meeting it just seemed to gravitate to somehow the applicant was just going to
construct a row of duplexes along Tyler. He said the property is not zoned for duplex and would
require another public hearing if the applicant wanted to do something along those lines. He said
the will of the DAB Board was to prevent multi-family and duplex. He said the applicant asked
him to ask for townhomes at the very least. He said they are willing to give up duplexes and
multi-family. He said their definition of townhomes is “three detached single-family structures
allowed on one lot.” He said they would be willing to add that definition to the PO. He said an
8- foot wooden fence is already constructed on some of the property so once this gets approved
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